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1 DEPARTMENT OF COMMERCE Comm 47.015

Chapter Comm 47
PETROLEUM ENVIRONMENTAL CLEANUP FUND

Subchapter | — Purpose, Authority and Application Comm 47.36 Third—party claims.

Comm 47.01 Purpose. Comm 47.37 Recovery of awards.

Comm 47.015Definitions. ) ) . . .
Comm 47.02 Coverage. Subchapter 1V — Credentials, Laboratories, Drilling Firmsand Audits
Comm 47.025Awards. Comm 47.40 Reimbursement and credentials.

Comm 47.03 Emegency awards. Comm 47.41 Laboratories and drilling firms.

Comm 47.42 Field and financial audits.
Subchapter 11 — Program Eligibility

Comm 47.10 Initial claim eligibility. Subchapter V — Legal Issues )
Comm 47.1 Tank registration. Comm 47.50 Notifying the department of real estate transactions.
Comm 47.15 Nonregistered tanks and out-of-service tanks. Comm 47.52 Dispute resolution procedures.

Comm 47.12 Claim process. Comm 47.53 Appeals and hearings.

Comm 47.13 Exclusive remedy and liability Comm 47.54 Arbitration.

Comm 47.14 Right to recover actions.

Comm 47.15 Assignment of awards. Subchapter VI — Competitive Public Bidding

Comm 47.60 Selectionof an investigation consulting firm and notificationtihe

Subchapter 111 — Reimbur sement Procedures department.

Comm 47.30 Eligible cost items for remediation. Comm47.61 Management during a site investigation.

Comm 47.305Costs associated with loans. Comm 47.62 Periodic progress reporting during a site investigation.

Comm 47.31 Incentives for cost—&ctive remediation. Comm 47.623Assignment to public bidding.

Comm 47.325Usual and customary costs. Comm 47.625Claim submittal required.

Comm 47.33 Comparativeproposals and bid processes for remediation activitie€omm 47.63 Exemptions from competitive public bidding.
andservices. Comm 47.64 Bidding completion of an investigation.

Comm 47.335Site investigation and remedial action plan development cap. Comm 47.65 Department to determine scope of work to be bid.

Comm 47.337Site investigation and remedial action. Comm 47.66 Bidder qualifications.

Comm 47.338Review of existing sites. Comm 47.67 Disqualification from bidding.

Comm 47.339%Cost efective remediations. Comm 47.68 Competitive public bidding process.

Comm 47.34 Reduction of deductible, based on financial hardship. Comm 47.69 Responsible partg’contract with a bidder

Comm 47.355Award payments for claims received bye department on or after Comm 47.70 Monitoring the progress of the scope of work in the bid.
April 21, 1998. Comm 47.71 Special requirements for existing sites.

Note: Chapter ILHR 47 was created as an egercy rule dective January 1, (b) The requirement to purchase or contractcd@mmmodity

1993. Chapter ILHR47 was renumbered Chapter Comm 47 under s. 13.93 (2m)

1., Stats., and corrections made unddi3s93 (2m) (b) 7., Stats., RegistBecember @érVIceShrOUQh the use of competitive bids;

1998,No. 516. (c) The consideration of the costs and benefits of remediation
] o alternatives;
Subchapter | — Purpose, Authority and Application (d) The use of environmental factors to determine the eligible

rangeof responses on a site;

(e) The use of site bundling and competitive bidding to reduce
sts;

(f) The registration for participation in the PEECprogram,
aq.my those consultants amgnsulting firms which meet specific
qualifying criteria and standards of conduct; and

Comm 47.01 Purpose. (1) PEC Funp. The purpose
of this chapter is to provide information on the Petrold&tmai- o
ronmentalCleanup Fund program, also referred to as the Petro
leum Storage Environmental Remedial Actidtund and the
PetroleumStorage Remediation Fund; outline the processes
proceduredor filing a claim for an eligible remediation and spec

ify the process of determining award amounts. (9) The publication of cosguidelines for cost-&fctive
(2) StaTuTORY AUTHORITY. This chapter is adopted pursuanfememat'ons‘
toss. 101.143 and 101.144, Stats., as created by 188A8B99 __(5) MOST COST-EFFECTIVEREMEDIATION ALTERNATIVE. The

andsubsequent acts through 199%\WAct 27. PECFAfund shall ensure that awards are made for only the most
(3) INTENTOF PECR. (a) The PECA fund does not relieve cost—effectiveremediationalternative. The department may

a responsible party from liabilityTheindividual or oganization 2/l0W @ higher cost alternative provided: ,
responsible for a contaminated property shall carry out the-reme (2) The responsiblparty assures personal payment of the dif
diation of that property PECR's role is to provide monetary ferencein cost between the lowest cost remediation and the higher
awards to responsible partia$io have completed and paid forcostalternative desired; or

PECFA-approvedemediation activitieand services. The avail ~ (b) The department determindisat the objectives of the
ability or unavailability of PECK funding shall not be the deter PECFAprogram would be furthered by the use of a specificteme
mining factor as to whether a remediation shall be completed.dial technology

(b) The responsible party shhk the primary point for the con History: Cr. RegisterFebruary1994,No. 458, eff 3-1-94; am. (2), (3) (a), (4)
trol of costs within th ECR program. The focus of the program%é?&%?‘l&?n&b(_‘gfg? and (¢) fo be (4) (1) and (gk4)r(d) and (€), Register
will be to maintain the responsible party as the central control

point throughout the claim process. Comm 47.015 Definitions. In this chapter:

(4) CoNnTRoLOFcosTs. The framework for theontrol of costs (1) “Active treatment” means a remedial activity thahat
within the PECRA program shall be based upon the responsibteturalattenuation or monitoring but é®nducted in situ. Active
party minimizing costs in all phases of the remediation. The ptreatmentincludes use of biological or chemical agents to-aug
mary structural factorsor the control of costs include the follow mentremediation of contamination.

Ing: (2) “Agent” means a person orgamization designated by an
(a) Theselection of a consulting firm through a comparison awner,operator or person owning a home oil tank systeacto
atleast 3 proposals. Once selectedfithe may only provide pro  on behalfof the owner or operator or person owning the home oil

fessional consulting services on the remediation; tank system in conducting the remedial activities.
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(3) “Annual aggregate” means the total amount of awards that (16) “Financialhardship claimant” means a claimant thas
anowner or operator may obtain during a program year under tei®ployedno more than 4ndividuals, who are not immediate
chapter. family members, at any time during the year prior to claim submit

(4) “Award” means the reimbursement provided to an own&tl and is able to document this through payroll or tax records.
or operator or person owning a home heating oil tank system for(17) “Fund” means the petroleum environmental cleanup
eligible costs incurred becauseagfetroleum product dischge  fund administered by the department.
from a petroleum product storage system or home oil tank system(18) “Grossly negligent” meanghe conscious or reckless-dis

(5) “Bodily injury” hasthe meaning under s. 101.143 (1) (ad)egardfor the negative consequences of srations or inaction.
Stats., howevethis term shall not includinose liabilities which, (19) “Heatingoil” has the meaning set forth in s. Comm 10.01
consistentvith standard insurance industry practices, such as S?@S).
cified in _S-_ Ins 6.35, a_-re_e_XdUded from coverage in “ab"'ty HISUI" Note: Section Comm 10.01 (43) defines heating oil as petrotaatis No. 1, No.
ancepolicies for bodily injury 2, No. 4-light, No. 4-heavyNo. 5-light, No. 5-heayyand No. 6 technical gradé

u ; » : P :+ fuel oil; other residual fuadils, including Navy Special Fuel Oil and Bunker C; and

(6) Claimant” means an.y party who is e“g.lble to submit therfuels such as kerosene when used as substitutes for one of these fuel oils used
C|a!m for an award under this ChfipteUnder this chaptethe  for heating purposes. Heating iiltypically used in the operation of heating equip
claimantmay also be the responsible party ment,boilers or furnaces.

(7) “Closedremedial action” means that the department or the (20) “Home heating oil tank systems” has the meaning set
DNR has determined, based on information availabtée time, forthins. 101.143 (1) (cm), Stats.
that no further actionis necessary A closed remedial action Note: Section 101.143 (1) (cm), Stats., defiadsome heating oil tank system as
includesthe approval of remediation by natural attenuation a§(%”?ﬁegr.‘t’#”d home .{‘ef‘“;”g 0:' tank “Seg for Co,nsumpi've use on the premises
. . . . . . etherwith any on-site integral piping or dispensing system.
final site remedy A determination that no further action is Y grer PIPing P 9

requiredmight include one or more deeduse restrictions placed (21) “Immediate family members® means parents, steppar
on a property or other requirements, which are conditions fo nts,grandp_arents, chlld_ren, stepchlldr_en, grandchildren, broth
approval ! rs(and theirspouses), sisters (and their spouses), aunts, uncles,

. y ., sons—in—lawor daughters—in—law of the claimant or the claim
(8) “Consultant”’means a person who performs or providegnys spouse.

professionalinvestigation, interpretationdesign or technical
projectmanagement services including, but lwited to, con
ducting site investigations, preparing remedial action plans al
alternativesand interpretation of data for passive or active bio- > o : - :
remediatiorsystems. An owner or operator may preparelbel 1eansownership of more than 5% of a firm or business entity by
umentsand complete other requiremenfehe bid process with the consulting firm, consuiltant or the consultarftimily
out being designated as a consultant. (23) "Interim action” means a response action taken te con
Note: Seech. Comm 5 for departmental credential requirements for consultan@:m’ Stab”',ze, 0!’ recover a dlscmc’f,ahazardous SUbStanpe’ in
andfor references teorresponding statutory requirements and requirements by tRfder to minimize any threats tpublic health or safetywhile

departmenbf regulation and licensing, that addrgesformance of professional- otherresponse actions are being taken or planned for the site or
level engineering, hydrogeological, or soil science services. facility

(9) “Consultingfirm” means a corporation, partnership, sole
proprietoror independent contractor who performs or providgg estigativeactivities when no dischge s found, if the owner
professionakngineering or hydrogeology services including '

not limited to conducting site investigations, preparing remed@vp_eratorpr person owning a home heating oil tank system has
actionplans and alternatives, designing and supervisinistk ritten direction from the DNR or the department to conduct an

lation of remedial systems and plans for passive bio—remedir:lti'c.'iwest'gat'onunoIer s. 101.143 (4) (es), $tats. . ' .
with long—term monitoring. (25) “Loan secured” means the point at which a financial

Note: See ch. Comm 5 for departmental credential requirements for consultiﬁﬁgani_zatiomnd customer have completed all documents associ
firms; and for references torresponding statutory requirements and requiremengtedwith a commitment of funds and an agreement to repay the
by the department of regulation and licensing, that addresermance of profes  f\;nding. The term applies to original loans and to the creation of
sional-levekengineering, hydrogeological, or soil science services. s .

N . ) ; ... additionalfunding.
(10) “Costs incurred” means costs integral to the remediation 26) “Natural att tion” th duction in th
of a site which have been paid by a responsible patosts are  (26) “Na gra a enfua |ort1) means d‘? r% ucklgn in e_(;con
consideredncurred when funds are disbursed to the creditay ~ C€Ntrationand mass of a substance and its breakdown praaucts

(22) “Independent’'meansentirely and completely free from
@y common control, guidance, ability to influence, significant
Inancialinterest or mutudbenefit. Significant financial interest

(24) “Investigationawards” meanawards that are made for

invoiceshave been paid and verification is available. gLoun_dwlatepr ISOH.S' ?r both, due to naturally occurring physical,
(11) “Department’means the Wgconsin department abm ¢ emlca“or bio oglca" ProCcesses. ) )
merce. (27) “Occurrence’has the meaning set forth in s. 101.143 (1)

(12) “Dischamge” meanspilling, leaking, pumping, pouring, (cs), Stats.

it H i ; Note: Section 101.1481) (cs), Stats., defines occurrence as a contiguous con
emitting, or emptying, but does not include dumplng. taminatedarea resulting from one or more petroleum product digelsar

(13) “DNR” means the \¥consin department of natural Note: In Mews vs. Visconsin Department of Commer@904 Wi APP 24, 676
resources. NW 2d 160Wis APP (2004), the Court concluded that this definition is “published

“ . . di andunambiguous.” In arriving at this conclusion, the Court agreed with the depart
(14) Emergencyactlon means an immediate response t@entthat without an intervening, unimpacted area of no detects, all contamination
protectpublic health or safety ata site is contiguous and is therefore a single occurrence.

Note: An emegency action would normally be expected to be directly related to (28) “Operator”has the meaning set forth in s. 101.143 (1) (d)
asudden event or discovergimpleremoval of contaminated soils, recovery of freeStats ’

product,or relief from financial hardship are not considered gerwey actions. . .
Note: Section 101.143 (1) (d), Stats., defines operator as:

(15) “Entity” means any of the following: (d) 1. A person who operates a petroleum product storage system, regardless of

(&) A person owning a home oil tank system. whetherthe system remains in operation and regardless of whether the person oper
. . . . . ates or permits the use of the system at the time the environmental pollution occurs;
(b) A business required to maintain a wotkezompensation o,

insurancepolicy under ch. DWD 80. 2. A subsidiary or parent corporation of the person specified under subd. 1.
(c) An owneror operator who is completely independent of (29) “Outstandingunreimbursed loan amount” means funds

any other business or corporation with coverage under the RECtRat have been disbursed by the financgjanization for actual

program. costsincurred by the borrowks service providers and argrned
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3 DEPARTMENT OF COMMERCE Comm 47.02
interestchages, less any amounts reimbursed by the P& (44) “Service provider” has the meaning set forth in s.
gram. 101.143(1) (gs), Stats.

(30) “Owner” is an entity under the PEEE)rogram or drust Note: Section 101.143 (1) (gs) defines service provider as a consultant, testing
. e . H laboratorymonitoring well installersoil boring contractoother contractelender
andin addition has the meaning set forth in s. 101.143 (1) (&).any other person who provideseoduct or service for which a claim for reim

Stats. bursemenhas been or will be filednder this section (ch. Comm 47), or a subcontrac
Note: Section 101.143 (1) (e), Stats., defines owner as any of the following: tor of such a person.
(e) 1. A person who owns, or has possession or control of, a petroleum product(45) “Site investigation” meanthe investigation of a petro

storagesystem or who receives direct or indirect consideration from the operation ; : ; :
a system regardless of whether the system remains in opesaaiibregardless of léfum prOdUCt dISChaJe to prowde the information necessary to

whetherthe person owns or receivesnsideration at the time the disaranccurs;  d€fine the nature, degree and extent of a contamination and to
2. A subsidiary or parent corporation of the person specified under subd. 1. allow a remedial action alternative to be selected.

(31) “Passivebio—remediation”has the same meaning as (46) “Subsidiaryor parent corporation” has the meaning set
“natural attenuation”. forthin s. 101.143 (1) (h), Stats.

(32) “PECFA” means petroleuranvironmental cleanup fund Note: Section 101.143 (1) (h) defines subsidiary or parent company as a business
entity, including a subsidiaryarent corporation or other businessangementhat

award,as established in s. 101.143, Stats. haselements of common ownership or control or that uses a long-term contractual
(33) “Person” has the meaning set forth in ch. Comm 10, arrangemenith a persorto avoid direct responsibility for conditions at a petroleum

Note: Chapter Comm 10 defines persman individual, trust, firm, joint stock productsto“rage S),/,stem site. i )
companyfederal agengycorporation, state, municipalitpommission, political sub (47) “Tank” has the meaning set forth in ch. Comm 10.
division of the state, or anyterstate body“Person” also includes a consortium, a  Note: Chapter Comm 10 defines tank as a stationary device designed to contain

joint venture, a commercial entjtgnd the United States government. anaccumulation of regulated substances and constructed of non-eaeteial,
(34) “Petroleum product“ has the meaning set forth in S.s.uchas concrete, steel or filgdass, that provides structural support.
101.143(1) (f), Stats. (48) “Third—partyclaim” means a claim against a claimant for

Note: Section101.143 (1) (f), Stats., defines a petroleum product as gasoline, gR&rsonalinjury or property damage associated with a disghar
oline-alcohofuel blends, kerosene, fuel oil, burner oil, diéigel oil or used motor  from an undeground petroleum product storage tank system
oil. ) ) ~underthis chapter

(35) “Petroleumproduct storage system” has the meaning set (49) “Undergroundpetroleum product storage tasystem”
forthin s. 101.143 (1) (fg), Stats. hasthe meaning set forth in s. 101.143 (1) (i), Stats.

Note: Section 101.143 (1) (fg), Stats., defines a petroleum product storage syster,(,ote: Section 101143 (1) (i), Stats., defines ugtand petroleum product stor

asa storage tank that is located ins@6nsin and is used to store petroleum produc}f etank system aan undeground storage tank used for storing petroleum products

togetherwith any on-site integral piping or dispensing system. The term does ; i o } f - o
include pipeline facilities; tanks of1D gallons or less capacity; residential tanks o etherwith any on-site integral piping or dispensing system with at least 10% of

. h .~ Its total volume buried in the ground.
1,100gallons or less capacity storing petroleum products that are not for fasale; W R . .
tanksof 1,100 gallons ofess capacity storing petroleum products that are not for (50) “Upgrade” meanghe addition or retrofit of a petroleum

resaleexcept as provided in sub. (4) (i) ; tanks used for storing heating edrfor productstorage tank system with cathogimtection, lining or
sumptiveuse on the premises where stored, except for heating oil tanks bwne ill and overfill controls
schooldistricts and heating oil tanks owned by technical college districts and exc ;R )

asprovided insub. (4) (ei) ; or tanks owned byistonsin or the federal government. ~ (51) “Used motor oil” means oil from internal combustion
(36) “Pollution impairment” means bodily injury or property enginesgollected and stored in accordance with s. Comm 10.335.

damagearisingfrom the actual, alleged or threatened disgbar ~ (52) “Willful neglect” means the intentional failure to comply

dispersal seepage, migration, release, or escapepstleum with the laws or rules of the state concerning the storage of petro

product. leum products and may include, but is not limited to, feikire
(37) “Prime rate” means the most recent rate published in the:
Wall Steeet Journalunder Money Rates — Prime Rate. (a) Conduct leak detection procedures;

Note: The prime rate is the basste on corporate loans posted by at least 75%

of the natiors 30 lagest banks. (b) Take out of service &nk system that by reason of opera

“ " : : ional characteristics oleak detection is suspected of causing a
(1)((3;3) SIt:;:rtosgramyear has the meaning set forth in s. 101.14 ischargeto the environment;
Note: Section 101.1481) (g), Stats., defines program year as the periodbegin (C) Immediately shutiown and repair a leaking tank system;
ning on August 1 and ending on the following July 31. . (d) Conduct a required product inventory;
(39) “Progresspayment” means an award made prior to the (e) Comply with tank system use permit requirements;

full completion of a remediaticend may include payments after . L . ) . .
: : S o . (f) Comply with plan revieyinstallation or inspection require
completionof an emegency action, site investigation, remed'amentsunder ch. Comm 10:

tion, maintenance or operation, or other points as definéasn

chapter. (g) Register or actions to de—registeneieground or above
“ " . . groundtank system in order to avoid regulation under ch. Comm
(40) “Property damage” has theneaning set forth in s. 10: or

101.143(1) (gm), Stats. h) Maintai . tecti temtank or |

Note:  Section101.143 (1) (gm), Stats., defines property damage as not-nclud ( ) ) ain alr.] COrToSIOrprotection on a sys ?m ankor mes.
ing those liabilities which are exclusions in liability insurance policies for proper%e':';%y'rlgggR?\?c')Stse{gegfrﬁg_y_%%Q%g c())ﬁ%SSséfaBr;llZzE) f)ragg%gf g?eegig?éir':eb
damagepther than liability for remediaiction associated with petroleum product 20(()26 No. 602, éf5-1-06 ’ B g
dischargesrom petroleum product storage systems. The statute also excludes foay ) T )
of fair market value.

(41) “Remedialaction plan” means a document that reports a Comm 47.02 Coverage. (1) PETROLEUMPRODUCTSTOR
remedialaction alternative and provides the basis for its recoriGE TANK SYSTEMS. Owners or operators of a petroleum product
mendation along with projected costs and other required detasitoragesystems are eligible for reimbursement from the foneel

(42) “Responsibleparty” means either the owneperator vided claims are for undground or aboveground pgtroleum stor
personowning a home oitank system or claimant who is finran 29€Systems that are one or more of the following:
cially responsible for all costs of remediation of a disghaof (@) Commercial tank systemsder than 10 gallonscapacity
petroleumproduct. (b) Heating oil tank systems where the petroleum product is

(43) “Site bundling” means providing investigation or remesold.
dial action services, or both, for multiple occurrences while tiliz  (c) Farm or residential tank systemgkarthan 1,100 gallons
ing one consultindirm or common commodity services and procapacityand not storing heating oil for consumptive useten
viders,or both. premises.

Register October 2007 No. 622


http://docs.legis.wisconsin.gov/document/register/623/b/toc
http://docs.legis.wisconsin.gov/code/admin_code

Removedby Register November 2007 No. 63or current adm. code seéwtp://docs.legis.wisconsin.gov/code/admin_code

Comm 47.02 WISCONSINADMINISTRATIVE CODE 4

(d) Tank systems storing gasoline, diesel fuel or other vehicle 3. ‘Replacement within the same tank bed.” A storage system
fuel, other than residential tanks BfLO0 gallons or less capacity thatpredates the deadlines in s(®). (g) to (j) has been replaced

(e) Farm vehicle fuel systems of 1,100 gallons or less capacgth'n_ the same tank bed or hasen upgraded, subsequent to the
which meet the requirements in s. 101.143 (4) (ei) 1m. a., Stafadlines in sub. (3) (g) to (j), and documentation cannot confirm
regardingfarm size and farm income, and is used to store produégethera dischage there occurred before or after the deadlines.
not for resale. (b) Reimbursement rated. Where pafa) 1. applies, 100 per

(f) Heating oil tank systems ownbg public school or techni centof the eligible costs may be reimbursed.
cal college districts, supplying heating fait consumptive use on 2. Where par(a) 2. applies, the department will consider the
the premises. two dischages to be one occurrence, and will apply a methodol

(g) Tanksystems located on trust lands of an American Indi&9Y of cost separation based on total tank volume, or based on
tribe or band if the owner or operatsrtanksystem would be Otherfactors acceptable to the department.
otherwisecovered under pars. (a) to (f) and the owneparator 3. Where par(a) 3. applies, 25 percent of the eligible costs
complieswith this chapter and ch. Comm 10 and obtains all-appihay be reimbursed, after documentation is submitted to the
cableagency approvals. departmentshowing that all applicable tank closure and site
(2) HEATING OIL TANK SYSTEMS. A person owning a home assessmenequirements in either ch. Comm 10 or in preceding

heatingoil tank system is eligible for reimbursement from thdederal regulations were complied with, including the cerre

fund provided the claim is for a heating oil tank system that is &hondingdeadlines for performing that closure and assessment.
History: Cr. RegisterFebruary1994, No. 458, &3-1-94 r. and recrRegister

undergrounchome heatingil tank system and the person oM pecember1998, No. 516, &/1-1-99; CR 04-058: ct4) Register February 2006
plieswith this chapter and ch. Comm 10. No. 602, ef. 5-1-06;corrections in (1) (€) and (3) (h) made under s. 13.93 (2m) (b)

(3) ExcLusions. The fund does not cover a claim for any of -+ Stats- Register February 2006 No. 602.

thefollc')Aww_]g.l. facilit Comm 47.025 Awards. (1) GeNerAL. (a) If the depast

(@) A pipeline _ac' ity ~ mentdetermines that the claimamteets all of the eligibility
(b) A commercial tank system 01Q gallonsor less capacity requirementsf this chapter the department shall determine a
(c) A residential motor fuel tank system of 1,100 gallons or ledeductibleamount and issugn award to reimburse the claimant

capacity. for eligible costs incurred in a remediation.
(d) Any tank system that is federal or state owned. (b) The department mayot issue an award before all eligible
(e) Any tank system of1D gallons or less capacity which iscoStshave been incurred unless the department deterrtiaes
not used for the storage of home heating oil. thedelay in issuing the award wouduse a financial hardship to

. . . . e owner operator or the person owning a home oil tank system.
() A nonresidential heating or boiler tank system where t edeparrtrr?ent may issuepprogress pa)?ments whéoienf ev)i{

productis used on the premises where it is stored. denceof completion of various activities, as specified in ss.
(9) An undeground petroleum product storage tank system @fomm47.12 and 47.355 is received.

home oil tank system that meets the performance standards in(z) AWARDS. DEDUCTIBLES. AND DENIALS.. All awards shall be

40 CFR 280.20 och. Comm 10, was installed after Decem®r .q\,¢in accordance with this chapend the requirements in s.

1988,and from which a release was confirmed after December 1.143(4) (d), (dg), and (dm) to (g), Stats

1995. Note: The applicable portions of sections 101.143 (4) (d), (dg), and (dm) to (g),
(h) An undeground petroleum product storage tank system 6fats., read as follows:

; ; ; ; d) Awads for claims; undground systemsl. The department shall issue an
home oiltank System that meets the upgradlng requirements Inrsf\]iv(glrdunderthis paragraph for a claim filed after July 31, 1987, for eligible costs,

CFR280.21 (b) to (d) or ch. Comm 10 and a disghas COR  ynderpar (b), incurred on or after August 1, 1987, and before December 22, 2001,
firmed after December 31, 1995, and the disghas confirmed, by the owner opperator of an undground petroleum product storage tank system
or remedial activities begun, after the day on which the systé’t‘?ﬂfor eligible costs, under pgb), incurred on or after December 22, 2001, by the

: : : owneror operator of an undgroundpetroleum product storage tank system if the
first met the upgradlng requirements. petroleumproduct dischare on which the claim is based is confirmed and activities

(i) A new aboveground petroleum product storage tank systemdersub. (3) (c) or (g) are begun before December 22, 2001.

H 2. The department shall issue the award utitisrparagraph without regard to
thatmeets the performance standzpdsmulgated in rules by the faultin an amount equal to the amount of the eligible costs that exceeds the deductible

dePartmemin.StaHEd after April 30, 1991, and from which a-dis ;mountunder par(dg). An award issued under this paragraph may not exceed the
chargeis confirmed after December 22, 2001. following for each occurrence:

: . For an owner or operator of an urgteund petroleum product storage tank sys
(J) An aboveground petroleum prOdUCt storage tank Sysu%éﬁthat is located at a facility at which petroleunstisred for resale or an owner or

thatmeets th_e Upgrade reqUirements promulgated by the depgiératorof an undeground petroleum product storage tank system that haanles
mentand a dischageis confirmed after December 22, 2001, andnnualaverage of more than 10,000 gallons of petroleum per month, $1,000,000.

the dischage is confirmed, or remedial activities begun, after theb. For an owner or operator other than an owner or operator under subd. 2. a., c.

. - . or d., $500,000.
day _On Whlc_h the petroleum system first met the Upgrad'n c. For an owner or operator of a petroleum product storage system described in
requirementsn rules promulgated by the department. par. (ei), $100,000.

(k) Any other tank system not included under sub (1) d. For a school district or a techniaalllege district with respect to a dischar
' ' from a petroleum product storage system that is used for storing heating oilfor con

(4) ELIGIBLE SYSTEMSAND EXCLUDED SYSTEMSAT THE SAME  sumptiveuse on the premises where stored, $190,000.
sITE. (a) Threepossible conditionsAn owner or operator of a 3. The department may not issaards under this paragraph to an owner or epera

PR tor for eligible costsncurred in one program year that total more than the following:
petrOIeumprOdUCt storage system which is excluded by @ib a. For an owner or operator of 100 or fewer ugdsund petroleum produstor

(9) to (j) from coverage is eligible farimbursement from the agetank systems, $1,000,000.
fund for claimsrelating to other petroleum product storage sys b. For an owner or operator of more than 100 grdeind petroleum product stor

i i it etank systems, $2,000,000.
temsat the same site, where one of the following condltloﬁ’§(dg) Deductible;undeground systemsThe amount of the deductible for an award

applies: underpat (d) is as follows for each occurrence:
1. ‘Dischages are not commingled.’ A discharthat pre 2. For a school district or a techniaalllege district with respect to a discpar

; ; A from an undeground petroleum product storage tank system that is used for storing
datesthe deadlines in sub. (3) (g) to |$)documented as not cem heatingoil for consumptive use on the premises, 25% of eligible costs.

mingledwith any dischage excluded by sub. (3) (g) to (). 4. For an owner or operator other than an owner or operator desiorieati. 2.,
2. ‘Dischagesare commingled.” A dischge that predates $2,500,plus 5% of eligible costs.

. ] A ; . . (dm) Awards for abovegrund systems for a specified peridd The department
thedeadlines in sub. (3) (g) to (J) 1S Comm'ngled with a dﬂjmar shallissue an award undthis paragraph for a claim for eligible costs, under (b

excludedby sub. (3) (g) to (j). incurredon or after August 1, 1987, and before December 22, 2001, by the owner
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5 DEPARTMENT OF COMMERCE Comm 47.025

or operator of a petroleum product storage system that is not amgtndet petre  preceding submissioof a first claim under sub. (3) produced gross farm profits, as
leum product storage tank system and for eligible castder par(b), incurred on  definedin s. 71.58 (4), of not less than $6,000 or which, during the 3 years preceding
or after December 22, 2001, by the owner or opewdtarpetroleum product storage thatsubmission produced gross farm profits, as defined in s. 71.58 (4), of not less than
systemthat is not amindeground petroleum product storage tank system if the-petrgs18,000,0r a parcel of 35 anore acres, on which the farm tank is located, of which
leum product dischaye on which the claim is based is confirmed and activities undeg least35 acres, during part or all of the year preceding that submission, were
sub.(3) (c) or (g) are begun before December 22, 2001. ) enrolledin the conservation reserve program under 16 USC 3831 to 3836.

2. The department shall issue the award utiierparagraph without regard to . The claim is submitted by a person who, at the time that the notification was
faultin an amount equal to the amount of the eligible costs that exceeds the followigdeunder sub. (3) (a) 3., was the owner of the farm tank and owned a parcel of 35
deductible: . or more acres of contiguous larmh which the farm tank is or was located, which was

a. For the owner ooperator of a terminal, $15,000 plus 10% of the amount bifeygtedprimarily to agricultural use, as defined in s. 91.01(1), including land-desig
which eligible costs exceed $200,000. o ) natedby the department of natural resources as part dé¢hage trail under s. 23.

b. For a school district or a techniaalllege district with respect to a diso@r 17 ynich during the year preceding that notification produced gross farm profits, as
from a;_petroleumﬂﬁ)roduct _storagrc-]z systfm tga;;_)so/us?d If_O(bsltonngtheatlng oilfor CiBfinedin s. 71.58 (4), of not less than $6,000 or which, during the 3 years preceding
sumptiveuse on the premises where stored, 25% of eligible costs. Y " h :

c. For the owner or operator of a petroleum product storage system tha{h ;rg)ltg%%t(l)orgrp;og:ézcli cg);frg;sofrarrnn;'%r(:ét% sasog?/vﬂrr:iiﬂ Lﬂ:};rj;ﬁgmtg(; n(;)ft less

: . o =
degcr::b;d;np(?vf"ggr) ’ofi‘gg?ag?itig ?rf];rl]' %glgﬁng’soeegp%;:;g;egjga 2 a. p. Whichat least 35 acres, during part or all of the year preceding that notification, were

orc., $15,000 plus 2% of the amount by which eligible costs exceed $200,000. enrolledin the conservation reserve program under 16 USC 3831 to 3836.

3. An award issued under this paragraph may not exceed the following for eaﬁ:ﬂm' The owner or operator of the farm tank has received a Iettger or notice from
occurrence: the department of commerce or department of natural resources indicating that the

a. For an owner or operator of a petroleum product storage system that is loc&#geror operator must conduct a site investigation or remedial action because of a
ata facility at which petroleum is stored for resale or an owner or operator of a pefipchargerom the farmtank or an order to conduct such an investigation or remedial
leum product storage system that handles an annual average of more than 10,00@g#PN.
lons of petroleum per month, $1,000,000. (em) Awards for claims for home oil tank system disgesr 1. Thedepartment

b. For a school district or a techniaallege district with respect to a discpar ~shallissue an award for a claim filed after May 17, 1988, for eligible costs, under par
from a petroleum product storage system that is used for storing heating oil-for c@®, incurred on or after August 1, 1987, by a person who @imsne oil tank sys

sumptiveuse on the premises where stored, $190,000. tem.
c. For an owner or operator of a petroleum product storage system described 2 The department shall issue the award utiierparagraph without regard to
par. (ei), $100,000. fault for each home otlank system in an amount equal to 75% of the amount of the
d. For an owner or operator other than an owner or operatier subd. 3. a., b. eligible costs, except that ihe home oil tank system is owned by a nonprofjaer
or c., $500,000. nizationthat provides housing assistancéamilies with incomes below 80% of the

4. The department may not issaiards under this paragraph to an owner or eperanedianincome, as defined in s. 234.49(1) (g), of the county in which the home oil
tor for eligible costsncurred in one program year that total more than the followingank system is located, then the award shall equal 100% of the amount of the eligible

a. For an owner or operator of 100 or fewer petroleum product storage systemsdhats.
arenot undeground petroleum product storage tank systems, $1,000,000. 3. An award issued under this paragraph may not exceed $7,500.

b. For an owner or operator of more than 100 petroleum product storage systemgs) Awardsfor claims for investigationsl. The department shall issue an award
thatare not undgyround petroleum product storage tank systems, $2,000,000. {o4 claim filed after August 9, 1989, feligible costs, under patb), incurred on

réﬁrg dDz(iEglgglﬁ i“rgfjﬁginst(ﬁ;eifgﬁffzq;;tgigg”‘ztglgggratg d%fc?';tlgf(]ge;or after August 1, 1987, by an owner or operator or a person owning a home oil tank
tgemthatpis not an uﬁdground pet?oleum pr)t/)duct storag(f tank systgm both of wﬁi emin Investigating the existence of a d!scgmpr nvestigating the presence of
havedischaged resulting in one occurrence, and if the person is eIigiBIe for an aw rﬂtroleumprog]ucts in soil or groundwater if the investigation is undertaken at the
underpars. (d) and (dm), the department shall calculate the awang the deduet es%i?cg;i?ﬁg é’ifséﬂe dgfggm:;ﬁﬂ%gﬁg?;ﬁz or trepartment of natural
ible determined under pad) 2. if the predominant method of petroleum producf > The d 4 tgﬁ i th d uiiai : h without dt
storageat thesite, measured in gallons, is urgleund petroleum product storage - 'he department shall ISSue the award utiaisrparagrapn without regarad 1o
tank systems or using the deductible determined undefday 2. if the predominant fault for each petroleum product storage system or home oil tank system in an amount

method of petroleum product storage at the site ismiéground petroleum product ©dualto the eligible costs incurred.

storagetank systems. 3. If an award has been made under this paragraph and a gésoheontamina
(e) Awards for certain owners or operatorsl. The department shall issue an tion is found in a subsequent investigation, department shall reduce the award
awardunder this paragraph for a claim for any of the following: underpar (d) or () by the amount paid under this paragraph.

b. Eligible costs, under pab), incurred on or after December 22, 2001, by the (f) Contributorynegligence Contributory negligence shall not be a bar to submit
owneror operator ofa petr0|eum product storage system that is Mround ting a claim under thisection and no award under this section may be diminished as
petroleumproduct storage system if those costs are not reimbursable undenpar a(95U|t| of negligence attributattiethe claimant or any person who is entitied to sub

. mit a claim.

c. Eligible costs, under pafb), incurred on or after December 22, 2001tHasy (9) Denial of claims, limits on awds The department shall deny a claim under
owneror operator of an undground petroleum product storage tank system if thosgar. (a) if any of the following applies:
costsare not reimbursable under p@f) 1. 1. The claim is not within the scope of this section.

2. The department shall issue the award utigierparagraph without regard to 2. The claimant submits a fraudulent claim.
faultin anamount equal to the amount of the eligible costs that exceeds a deductiblg. The claimant has been grossly negligent in the maintenaticepsftroleum
amountof $10,000, except that the deductible amount for a petroleum product stefoductstorage system or home oil tank system.
agesystem that is ownelly a school district or a technical college district and that 4. The claimanintentionallydamaged the petroleum product storage system or
is used for storing heating oil for consumptive use on the premises where storeigeoil tank system.
25%of eligible costs and except that the deductible for a petroleum prstduage 5. The claimant falsified storage records.
systemthat is described ipar (ef) is $2,500 plus 5% of the eligible costs, but not more g The claimant willfully failed to comply with laws or rules of this state concern
than$7,500 per occurrence without regard to when the eligible costs are incurrgg the storage of petroleum products.

2m. An award issued under this paragraph may not exceed $190,000 for each Tpe petroleum product discharwas caused by a perseho provided services
oc;:urlrenceexcfe;it tthat an aw?rd udnder.tbh% paragraph to Ihe owr&e;f&oogggator @ Broducts to the claimant or oprior owner or operator of the petroleum product
ggcrgr;seunrggro uct storage system described in & may not excee , PET storagesystem or home oil tank system.”

. Note: Other sections of this chapteuch as. Comm 47.30 (2) and (3), also

3. The department may not issa@ards under this paragraph to an owner or eper ; h . A
tor for eligible costs incurred in one program year that total more than $190,00 _ddressienlal of claims, as established through other subsections of s. 101.143, Stats.

(ee)Waiver of deductible Notwithstanding pafd) 2., (dm) 2. or () 2., the depart ~ (3) THIRD-PARTY CLAIMS. For owners or operators of under

mentmay waive the requirement that an owner or operator pay the deductible am@mundstora e tank system disogas eliaible for PECK third—
if the department determines that the owner or operator is unable tif {peydepart 9 Y 9 '

ment waives the requirement that an owner or operator pay the deductible, the de Q'fty d,amages resultlng from petroleum product d'Wm.ay
mentshall record a statement of lien with the register of deeds of the county in whi2@ eligible for reimbursement under the PRGENd. Items which
the petroleum product storage system is located. If the department records the smtay not be reimbursed include, but are not limited to, clmsts
mentof lien, the department has a lien on the property on which the petrotedorct ; ; : . ;
storagesystem is located in the amount of the deductible that was waived. The erf“Ch Fhe owner or operator Is no_t legally “a_ble_’ costs a§SOCIated
erty remains subject to the lien until that amount is paid in full. with dischages based on or attributéadl a criminal act; inten

(ei) Awards forcertain farm tanks A farm tank of 1,100 gallons or less capacitytional, willful or deliberatenoncompliance with any statute or

storing petroleum products that are not for resale, together with any on-site i”‘egah\inistrativerule; punitive or exemplary damages; and federal,

iping or dispensing system, is a petroleum product storage system for the purpose: . . A
Ef"thig sectio%, if a||gof{he fo||0Winpg apply: P ge sy PUPStateor local fines, forfeitures or other penalties.
1m. One of the following conditions is satisfied: Note: See s. Comm 47.36 (3) for further requirements for third—party claims.

a. The owner or operator of the farm tank owns a parc@bair more acres of History: Cr. RegisterFebruary1994, No. 458, &f3-1-94 am. (1) (b) and (5)
contiguoudand, on which the farm tank is located, which is devoted primarily to agifa), r (1) (c), RegisterDecember1998, No. 516, &f1-1-99; CR 04-058m. (1)
culturaluse, as defined in s. 91.01(1), including land designated by the departn{ejtr. and recr(2), r. (3) to (5), renum. (6) to be (3) Register February 2006 No. 602,
of natural resources as part of the ice age trail un@&.%57, which during the year eff. 5-1-06.
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Comm 47.03 WISCONSINADMINISTRATIVE CODE 6

Comm 47.03 Emergency awards. The department agentand the owneoperatoror person owning the home oil tank
may, after determining that an ergency exists, make an awardsystemshall jointly submit a claim for an award after completing
in advance of claims received prior to the ageecy claim. The all applicable requirements under thisapter and submittal of a
finding of an emagency shalbe made based upon an immediat€urrentAgent Assignment Certification form (ERS-8079) to the
needto protect public health or safefjhe finding of an emer departmentAn award made undéhis paragraph shall be made
gencymay not be based upon financial hardsffithe responsible payable to both the agent and owneperator or person owning
partyor its agent. A determination that no egeercy exists may the home oil tank system.

notbe appealed to the department. 2. ‘Department of transportation as agent.ithprior written
be'élgtn?%/:4%5?%55%@522%?\%2?%9%0N?%fg SaToa @) renum. 20 gpproval of the department and the owpeperator or the person
' ' ' owningthehome oil tank system, the department of transporta
_ il tion may act as an agent as specifiegsuhd. 1., when the petro
Subchapter 1 Program Eligibility leum product storage system or home oil tank system is located
on property that is or may befatted by a transportation project
underthe jurisdiction of the department of transportation. The

Responsiblgarties. Responsiblgarties may submit claims to : .
; scopeof the department of transportation shall be limited to the
the department pursuant te. 101.143 (4), Stats., for reimburse ctivitiesunder subd. 3. The department of transportation shall

mentof eligible costs incurred because of a petroleum product ﬁé

Comm 47.10 Initial claim eligibility . (1) GENERAL. (&)

: bmitthe claim for an award as specified under this section with
charge from a petroleum product storage system or home oil t award to be jointly paid to the owneperator or the person

system. . . .. owning the home oil tank system and the department of-trans
1. If a responsible party is not the sole owner of the site, 8Btationfor eligible costs incurred bijne department of trans
v(ai\ff\éln?hr %SSIgrr]trrT;em ?ernﬂtc%tlliohmrrr? (Erljztis_i3 070l))r?1ti1tatltl1 b%m portationin conducting the activities specified under subd. 3.
e department to_establish one entity to su € 3. ‘Activities of agents.” All agents shall be limited to the fol

receivethe award under this chapter ; A
. lowing activities:
2. The responsible partpwner or operatpragent or an

assigneeas established in subd. 1., may submit a claim if all of & Completinghe site investigation to determine the degree
the following are performed: andextent of the environmental contamination caused by the dis

a. Documentation that the source of a disghar dischages chargefrom a petroleum product storage tank system or a home

. : oil tank system and preparing the analgsid report as specified
is from a petroleum product storage system or home oilsg®k . '<"~omm 47.337.

tem;
_ b. Notification to the department, befocenducting a site the site to restore the environment améhimize the harmful
investigationor remedial action activityf the potential for sub ; -

o : : : o effects from the petroleum products discharup to pointof
mitting a claim under this chaptexcept in emegency situations operationand maintenance or lond—t itori
asprovided under s. 101.143 (3) (g), Stats.; P o i g erm moni orlng.

Note: Notification to the department means contacting the department and pro C. Providing commodity services that have reimbursement
viding demographic information on the potential PBEGfite. Notification does not maximumswhich are determined eithby the usual and custem
meanthe ongl.nal report to the DNR of a release to the environment. ary cost schedule established under s. Comm 47.325, or by the

c. Registration of the petroleum product storagetem or the PUb"C bidding process in subch. VI.
h0m60I| tank SyStem W|th the department Under S. 10109, Sta SN]ote: '|;he 3egar[n;ent forsms reqeuéredtms Chagtoer ge a\éagi!gasme’\;roér] the %Ar;}”

d. Report of the dischge in a timely manner to the divisionronmentaland Regulatory ServiceBivision at FO. Box . Madison,
of emegency government n the department of miliafgia or 50707, 2265 2L Sepicie S08 57 ammaos v (T or ol e
to the DNR, accordingp the requirements under ch. 292, Statsgramsand PECA.

e. Investigation of the degree and extent of environmental (2) ProvISIONS OF ELIGIBILITY LETTER. (a) When an owner
damagecaused by the discly@ from a petroleum product stor operatoror person owning a home oil tank systemreggstered
age system or home oil tank system; thetank systems on the property associated with the digetiad

f. Recovery and proper disposal of any recoverable petrolediffified the department as specified under s. Comml4The
productsin the dischage from a petroleum product storage-sysdepartmenshallupon request of the responsible party provide a
temor home oil tank system; Iette_rof eligibility determination. This letter may i_n_clude infor

g. Disposal ofany residual solid or hazardous waste in a-maf@tionon the PECK program and the departmesiifitial deter
ner consistent with iocal, state and federal laws, rules and regdfnationof the eligibility for an award under this chapter
tions; (b) The initial eligibility determinatioiis made by the depart

h. Verification that thewner has maintained the site in comMent based upon the information made available prior to the
pliance with laws and rules of the state concerning the storagedsitermination.
petroleumproducts; and (c) This letter of eligibility may be used in securing loans to

i. Restoration of the environment accordingapplicable cover estimated costs for a proposed remediation.
standards usingthe most cost—é&fctive approvable alternative  (d) The initial estimate of eligibility shall not be binding if sub
available. sequentlythe owneroperatorperson owning Aome heating oil

3. Owners or operators, or persangning home oil tank sys tanksystem or other sourgeovides the department with adi
tems,who were not owners or operators, or who wergaggons tional information which necessitates a subseqiregiigibility
owning home oil tank systems, whenpatroleum product dis de}:_ermlngtlgrtq bangade g)g:h’\? gggngrqegj 0@ 01
chargeoccurred, and who meet all of the conditions ofdhistion, istory: Cr. RegisterFebruary1994, No. 458, €f3-1-94; am. » )1,
may submit a claim for an award under the scope of this chap@ogs:1) 2 3. roaun. irom-Comm 47,30 (1) (a) &N am am. (1) @ (info) cr

(b) Agents. 1. ‘Individuals as agents.” Except as specified if}) (b) 3. c. Register February 2006 No. 602, %f1-06.
subd.2., an owner or operator or the person owning a home oil
tank system maywith the written approval of the department, Comm 47.11 Tank registration. (1) The department
enterinto a written agreement with anothmgrson to act as an hasthe authority to inventory and determine the location of above
agent.An agent, in ordeto be approved and receive paymerngroundand undeground petroleum storage tanks systems as spe
underthe fund, shall agree to complete the remediation up to ttied in s. 101.142 (2), Stats.aiik systems shall be registered
point of operation and maintenance or long—term monitoring. Théth the department oforms provided by the department. Eligi

b. Conducting bids for all commodity services necessary at
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7 DEPARTMENT OF COMMERCE Comm 47.12

bility determination of awards under the scope of this chapter(g) Ownets, operatds, home oil tank ownér or the responsi

requiresprior tank registration. ble party’s social security number or federal tax identification
(2) All aboveground petroleum product storage tank systeffigmber.

shallbe registered with théepartment. Exceptions are for any of (h) Other records or statements that the department determines

the following: to be necessary to complete the application.
(a) Pipeline facilities. (i) Signature of the ownewperator or person owning home oil
(b) Tank systems of1D gallons or less capacity tank system on the application.

(c) Residential tank systems of 1,100 gallons or less capacity (j) A certificate or certificates verifying the existence of the

(3) All undeground petroleum product storage taystems insurance coverage requireddh. Comm 5 for all t_he envi_ren
largerthan 60 gallons capacity shall be registered wittdgpart mentalconsultants who performed work included in a claim.
ment. (2) INncompPLETECLAIMS. (a) Incomplete claims, lack of veifi

History: Cr. RegisterFebruary1994,No. 458, ef 3—1-94; r. and recrRegister i i
Decombori008, No. B16. 6112199, cationof payment pf costs, chk of signatures, and other factors
may delay processing of claims or change the schedule of the

Comm 47.115 Nonregistered tanks and out-of-ser - review.

vice tanks. (1) All aboveground and undgmound petroleum _ (b) Claims received by the department which contain unpaid
storagetanks not previously registered, having no completethvoices shall, at the departmestdiscretion, be assigned a
Underground Petroleum ~Product ahk Inventory form reviewdate no earlier than the date proof of paymentpas
(ERS-7437pr Aboveground Petroleum Produetrik Inventory Videdto the department.

form (ERS-8731) on file with the department, shall be registered (c) PECR claimsfor awards may not be processed without
prior to submitting a claim for an awatshder the scope of this properand complete documentation including, but not limited to,
chapter. o . ~Underground Petroleum Product ahk Inventory forms
o5 e depren o et g s vt o e s (ERS-7437), Aboveground Peroleum Procucark Inventory
53707-78380r at telephone 608/267-3753 aB0B/264-8777 (TTY), or at the OrMS (ERS-B731), Remedial Action Fund Application form
Departmenbf Commerce \&b site at wwveommerce.wi.gownder petroleum pro - (ERS—8067),departmenietter indicating compliance with reme
gramsand PECA. dial action plan submittal requirements (investigatiaim),

(2) For all undeground petroleunstorage tanks removed, reportprovidinginformation detailed in s. NR 716.15 (investiga
closed or out-of-service prior to theate of tank registration, astjon claim), evidence of the sourcéthe petroleum product dis
specifiedin s. 101.09, Stats., tipeesent owneioperator or per  chargeand the degree and extent of the soilvater contamina
sonowning a home oil tank system shall submit documentatigg, resulting from the dischge, proof of payment otosts
to the department as to the existence of the tank, the prodyel,ired in remediation, approval oflosed remedial action,

szor?q,tthe size andypeh.of tancli<, anqrr?the(jr |nform?t|tgn t0 sub regnonsibleparty’s social security number or federal tdntifi-
Stantiate prior ownership and USelnis documentation may cation number and other forms available from tiepartment
include,but isnot limited to, neutral third—party testimgropunty lai .
tax records, land titles, and blue prints of initial tank installationgecessaryor claim processing.

! ! "Note: The department forms requiredthis chapter are available from the Envi

Note: As defined ins. Comm 47.015 (52) (g), either failure to regjstemctions ronmentaland Regulatory ServiceBivision at FO. Box 7838, Madison, WI

to deregister a tank system in order to avoid regulation by the department, constB3807-7838pr at telephone 608/267-3753 ab@8/264-8777 (TTY), or at the
willful neglect, and will result idenial of a claim, as specified in s. Comm 47.20 (7)Departmenbf Commerce \&b site at wweommerce.wi.ggwnder petroleum pro

History: Cr. Register February1994, No. 458, &3-1-94; am. (1), Register gramsand PECR.

ES;Z?P;I%?%%_NQ 516, £/1-1-99; CR 04-058: (3) Register February 2006 No. 3y ReUEST FOR ADDITIONAL INFORMATION. (@) Once the

departmenhas begun the review afclaim, the department may
Comm 47.12 Claim process. (1) APPLICATION. A requesthat additional information be submitt#8 business days
claimantshall submit a claim in a format prescribed bydapart ~ from thedate of the request. Otherwise, the claim may be deemed
ment,and shall include all of the following that are applicable: iNcompleteand progrespayments may be denied. These claims,

(a) For a claimcovering the site investigation and the prepard/NeN complete, may be rescheduled for review after more
tion of a remediahction plan, a copy of the report providing théecentlyrecelved complete claims. » ) ]
informationdetailed in s. NR 716.15 and the letter provided by the (b) The departmernmay request additional information from
departmentindicating that the remedial action plan submittadwners, operators or persons owning home oil tank systems,
requirementsave beeromplied with and that submittal of theagentsconsultants, contractors or subcontractors as necessary
claimis authorized. (c) Failure to respond to a request, within 18ebusiness day

(b) A copy of the Undground Petroleum Producaiik Inven  response period for additional information, may result in a delay
tory form (ERS-7437) for each undeound tanksystem at the in payment, disallowance of interest castsrued, action against
site and a copy of the Aboveground Petroleum ProdaetkT aconsultant, or schedulingnaeeting with the responsible party
Inventoryform (ERS-8731) for each abovegrouadk system at andthe department or other individuals.

thesite. o _ 1. The department mayisallow interest costs accrued during
(c) The bid specifications and a copy of the bids for commodifiie period when no response has been received, by issuing a letter
servicesas required in s. Comm 47.33. statingthe intent, on a specifiedhte, to disallow payments on

(d) Documentation verifying actual costs incurred because ioferestcosts accrued during this period as specified in(par
the petroleum product disctge, which shall include receipts, 2 Appeal of disallowed interest costs, stlconducted as
invoices including contractds and subcontractsr invoices, gpecified in s. Comm 47.53.
interestcosts, loan fees, accounts, and processed payments.

L h . . (4) CosTSINCURRED IN REMEDIATION. Only eligible costsas
_(e) Proof of payment for all invoices including copies of botlye cifiedin s. Comm 47.30, that have been paid, shall be sub
sidesof canceled checks or money orders or alternate proofsn&fﬁ

edfor an award.
paymentapproved by the department. , ) ) ) )
Note: Section101.143(3) (d), Stats., addresses final review of remedial action

. ) Proper_lydetalled and itemized receipts for remedial aCtIV'activities,and reads as follows: “The department of natural resourciéshar dis
tiesand services performed. chargeis covered under s. 101.144 (2) (b), tlepartment of commerce shall com
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Comm 47.12 WISCONSINADMINISTRATIVE CODE 8

plett'?afmal review pftthg rem:adialta;(ﬁti?rt]hactivitieg_vxiithi? 60 detllystlaﬂer the claiﬁn?ra ) 4. Laboratory services for testing specific to this chapter
notifiesthe appropriate department that the remedial action activities are complet ; Fg

History: Cr. RegisterFebruary1994, No. 458, éf3-1-94; rand recr(1), am. f C|Udmg full VOC testing; and

(2) (c), RegisterDecember1998, No. 516, &1-1-99; CR 04-058: am. (1) (intro.), 5. Investigation and assessment of the degree and extent of

(2) (c) and (4), cr(1) (), Register February 2006 No. 607, f1-06. contaminationcaused by a petroleum product disgeafrom a
petroleumproduct storage tank system or home oil tsydtem.

Comm 47.13 Exclusive remedy and liability . The : ; ; . :
PECFAfund awards forremediation activities and is not intende%%t(gzisgﬁss.ts associated with excavation and disposal of contami

to result in owners or operators or persons owning home oil tan . -
systemsmaking any profit or receiving duplicate paymentin a L Removal of contaminated soils; _ .
remediation As specified in s. 101.143 (7) (am), Stats.aemrd 2. Actual costs incurredrhich are associated with equipment
madeunder this chaptes the exclusive method of recovery formobilization;

costs reimbursed under the fund. 3. Removal of petroleum producfsom surface waters,

Note: Section101.143 (7) (a) and (am) read as follows “@) No common la@roundwateror soil; and

liability, and no statutory liability which is provided in a statute otfn this section, 4. Treatment and disposal of contaminated soils including

for damages resulting frompeetroleum product storage system or home oil tank sy: i~ ot

temis afected by this section. Except as provided in (zam), the authorifypower EDISR ?‘Rﬁ)ro_\l/e(::] ﬂ;oceduris_ for b'% re.mleglg‘t.'on' lai

and remedies provided in this section are in addition to any aufhpmter or rem ote: All sails shall be reported in tons when included in a claim. )

edy provided in any statute other than this section or provided at common law (d) Costs associated with monitoring and other remedial action
(am) An award under this section is the exclusive method for the recovery of thetivities:

amountof eligible costs equal to the amount of the award that may be issued under L . L
this section.” 1. Monitoring of natural bio-remediation progress;

History: Cr. RegisterFebruary1994, No. 458, &f3-1-94. 2. Actual chages for maintenance of equipment used for
petroleum product recovery or remedial action activities;

3. Other costs identified bihe department as necessary for
ﬁoper investigation, remedial action planning and remedial
ionactivities to meet the requirements of ch. 292, Stats.;

4. State or municipal permits for installation of remedial

Comm 47.14 Right to recover actions.  The depart
mentreserves the right to take action against an quaparator
or person owning a home oil tank system, or their agents or de
neesto recover any award or portionaf award resulting from
a fraudulent claim. ) ;

(1) RiGHT OFACTION. A right of action under this section Sha"eqmpment, .
accrue to the state against an owneperator or other person if, - Actual costs for the purchase or rental of temporary uild
the owner operator or other person submits a fraudulent abaim N9 structures of a size adequate to house remedial equipment;
doesnot meet theequirements under this chapter or if an award’ ) ) ]
is issued under this section to the owneperator or other person 6. Restoration oreplacement of a private or public potable
for ineligible costs under this section. water supply

(2) ACTION TO RECOVER AWARDS. The department shall (e) Costs associated wiglersonnel, travel and related expen
requestthe attorney general to take action as is appropriate t8€sS:
recoverawards to which the state is entitled or whendiyeart 1. Contractor or subcontractor costsiemedial action activ
mentdiscovers a fraudulent claim after an award is issued. ities;

l\r|10te: Setl:tion 101.143 (5) g[c)I Sltats., s}ate; that recovered funds shall be credited 2, | abor and fringe benefit costs associated with inspection
t°Lg’;’fgogﬁ”,;:;‘;g}”;g:‘ugr;l%%'f?\‘ (;"”458’ 6f3-1-94. and supervision other than specified in subd. 4.;
3. Actual costs incurred for travel and lodging which are not

Comm 47.15 Assignment of awards. By writtennotifi- N excess of state travel rates; and
cationto the department, a claimant may make an assignment of 4. Actual verified labor fringe benefit and equipment costs
an award to an institution which lends money to the claifioant when claimants use their own personnel or equipment to conduct
the purpose of conducting remediation activities reimbursedremediation.
underthis chapteras specified in s. 101.143 (4m), Stats. This Note: A listing of state travel and meal rates nimyobtained by writing to the
assignmenbf an award creates and perfects a lidiawor of the gg%gtmemsmety and Buildings Division,.®. Box 7969, Madison, isconsin

assigneeén the proceeds of the award. . . . .
Note: Section 101.143 (4m), Stats., states the lien secures all prinicipedst, (f) Costs associated with the preparation of a claim package

fees,costs and expenses of the assignee related to the loan. Trelbethis subsec  Underthe scope of this chapter and other related costs:
tion has priority over any previously existing or subsequently created lien,-assign 1. Fees up to $500 for a certified public accountant, contrac

ment,security interest or other interest in the proceeds of the award. . 1 . .
History: Cr. RegisterFebruary1994, No. 458, &13-1-94. tcohrég{e(r)'tahr?(; independepteparer for compiling a claim under this

Subchapter 111 — Reimbursement Procedures 2. For an owner or operatonly, compensation to third par
tiesfor bodily injury and property damage caused by a petroleum

Comm 47.30 Eligible cost items for remediation. productdischage from an undground petroleum product stor

(1) ELIGIBLE cosTs. (a) Costs related the categories in pars. (b)29etank system. ) _ o
to (g) may be reimbursed under the scope of this chapter (9) Costs associated with the support or protection of existing

(b) Costs associated with emencyaction, site investigation utilities or structures located within the remediation atedng

and remedial plan development, remediation, long-term morft rémediation. _ _ 4
toring or operation and maintenance: Note: Reimbursement for thee—installation of utilities or structures, without

. - ) ) ) prior department approval, may not be made.

1. Investigatiorof potential sources of contamination by-pre  (2) ExcLusions FROM ELIGIBLE cosTs. The department has
cision testing to determine tightness taihks and lines if the identified various costs determined to be ineligible for reimburse
methodused is approved by the department and the tester is C@fiént. Section 101.143, Stats., lists specific cost items which may
fied by the department aspecified in ch. Comm 10 and the testingot be reimbursable under the PEQOStogram. In order to cen
is not designed to meet the regular leak detection responsibiliigs} costs and provide awards fbe most cost—fctive remedi

of the owner or operator; ationsof petroleum—-contaminated sites withie scope of this
2. Costs of eligible work performed after confirmation of @hapterthe following costs may not be reimbursed:
petroleumproduct dischaye; (a) Costs determined to be unrelated to remedial aatitn-

3. Preparation of remedial action alternatives and plans; tiesunder the scope of this chapter:
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9 DEPARTMENT OF COMMERCE Comm 47.30

1. Any costs not supported by cancelled checks or other abso 4. Costs associated with loss of interest or dividends, or inter

lute proof of payment at time of submittal; est costs from a loan other than one for the remediation; and
2. Any overtime labor chge, excluding an emgency (e) Costs associated with site closure:
action,billed at other than a straight time rate; 1. Costs associated with the closure of a tank system;
3. Costsfor contamination cleanups from non-residential 2. Costs associated with tank closure assessments;
heatingoil or boiler tank systems and disayes frommobile 3. Costs associated with taBandonment of wells not related
fueling tanks or fuel storage tanks on vehicles; tothe remedial action.

4. Costs associated with used oil remediations, if the ndtis  (f) Costs associated with legal issues:

from internal combustion engines; 1. Costs, other than costs for compensating third parties for
5. CQstsassociated with environm_ental audits, en_vironm_entgbdny injury and property damage, which the department deter
reconnaissancer real estate transactions, construction projeciginesto be unreasonable or unnecessary to carry out the remedial
new construction or long—term loan transactions; actionactivities as specified in the approved remedial action plan;
6. Costs associated with investigatiantivities to locate 2. Costs associated with third—party actions by adjoining
petroleum product storageystems or home oil tank systems t@roperty owners for the installatioof monitoring wells or other
determineeligibility for an award under the scope of this chaptetjeanup-relatedems unless eourt judgment has been obtained,;
7. Costs incurred after the DNR e department determines 3. Costs associated with third—party damages from a dis
that no further remedial action is required, exceptdbandon charge originating from an aboveground storage tank;
mentof monitoring wells and finalization of site closure; 4. Attorney fees associated with third—party actions;
8. Other costs that the department determind® associated 5. Any costs associated with an appeal of a determinatien spe
with, but not integral to, the remediation of a petroleum produgffic to the scope of this chapter; and
dischargefrom a petroleum product storage system or home oil g Other attorney fees including, but not limited to, legal
tank system. advice, appeals, or other representation on behalf of the responsi
(b) Costs related to improper or incompetent remedial actiile party or agent.
tiesand services: (g) Supervisory and management costs thatdgartment
1. Costs associated with incompetent or nofeetive determineto be unreasonable or unnecessary in carrying out the
cleanupactions which were not based upon sound professiomaimedialaction activities under this chapter:

andscientific judgment; 1. Supervisory or management costs when a municipality or
2. Costs of redoing remedial action activities or remediabmpanyuses their own personnel or personnel from a wholly—
actionwork which was incomplete or incompetent; or partially—owned subsidiary for remedial activities;

3. Costs associated with rework on remedial systems to 2. Costs for supervisory or management activities conducted
accommodateconstruction, upgrades, retrofits, or redevelopmehy owners or operators;
projects; 3. Costs incurred by a responsible party associated with bid
4. Any costs associated with actions that exceed the necesgg@ylirementr project administration suas consultant selec
activitiesto bring a site to the required level of remediation; tion, monitoring or supervising subcontractors or consultants;
5. Costs associated with the repair or replacement of damaged4. Costs for right of entry or trespass fees; and
buildings, sewer lines, water lines, electrical lines, phone lines, 5. Separate vehicle and mileage costs.
fiber optic lines or other utilities on the property; (h) Any costs, excluding for an engency action, incurred
6. Costs associated with the re—installatidulamaged reme beforea confirmed dischge is reported to the DNR or the depart
dial equipment othe re—installation or modification of the reme ment.
dial equipment for purposes other thafeefive remediation; (i) Interest costs associated with costs that are ineligible under
7. Additional interest costs accrued due to improper or incoriis section or s. Comm 47.30 (3).
plete filing of claims or non-response to department requests fofNote: See s. Comm 47.305 for further ineligible costs associated with loans.
additional information, exceptions being delays caused by the () Interest costs excluded under s. Comm 47.60(4R)
DNR or the department claim process; 47.625,0r 47.69 (1) (b).
8. Any late service chges; (k) Costs determined by the department to be excessive, as

P : ; efined by the usual and customary cost schedule periodically
verifgi'caﬁgz igoj:]%é?{;?;z(élzo invoices or bills for which paymergstablished)y the department under s. Comm 47.325.

- ; . I L) Costs for any work performed where a contract is not in
(c) Costs for testing or sampling unrelated toitivestigation ( LS
for the extent of contamination under the scope of this chapt@njgceas requwgd in 5. Comm 47_'33 (2) (a) 1.
m) Costs incurred for services exempted under s. Comm

| 1. Costs for sampling and testing for heavy metals, eXcepf 33(4y"(1) 1. if the costs are incurred prior to the department
eadtesting when the dischge is verified to be from leaded gasoapproval required under s. Comm 47.33 (6) () and the

line, or lead and cadmium when the source is used motor oil;y 5o\ alrequirement is not subsequently waived by the depart
2. Costs associated with the analysis for inappropeiatstit  ment.
uents not normally part of or associated with an eligible petroleum(n) Costs which exceed the $20.000 limit in s. Codh837
producteven if required by the DNR; and (2) (a) for a site investigation and remedial acp¢am, and which
(d) 1. Costs for remediaction activities funded under 42areincurred prior to either providing the notices thatraguired
USC6991,unless the owner or operator or the person owning tfies. Comm 47.337 (2) (c), or obtaining the approval which is
homeoil tank system repays the funds provided under 42 USgquiredin s. Comm 47.337 (2) (b).
6991; _ (o) Costs for any work performed after submittal of the notice
2. Expenditures required by the DNRthe department in of completion of an investigation under s. Comm 47.62 (4) and
order to meet the groundwater protection standards, ch. 16@rior to the departmergtissuance of a response to the responsible
Stats.ch. Comm 10 or other administrative rules but not relatgrty and the consulting firm under s. Comm 47.62 (5).
to a petroleum product disctugr under this chapter; (p) Costs for any work performed more than 5 busidegs
3. Costs associated with loss of business; afterthe department issues a decision under s. Comm 47.62 (5)
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Comm 47.30 WISCONSINADMINISTRATIVE CODE 10

thatan occurrence is subject to the public biddimgcess in s. 10. Costs associated with concrete, blacktop replacement,
Comm47.68, if the work is conducted outside of that process.on-sitelandscaping, or other improvements; except for depreci
(a) Costs for any work that is performed after submittal of ationcosts for third—party actions, or for asptultoncrete pateh
written deferral notice under s. Comm 47.63 (5) (c) and puior ing associated with well abandonment, or where written depart
adepartmental authorization to proceed with additional activitie®ent approval is received prior to performance of the
(r) Costs forany unauthorized work performed more than §0rrespondingvork.
businessdays after the department issues a directive or notice 11. Costs associated with razing of buildings, removal of
unders. Comm 47.64 (1) about using the public bidgingcess roads,removal of footings and foundations, or other destruction
in s. Comm 47.68. of structures, or other redevelopment costs, unless written depart
(s) Costs for any unauthorized services that are performed'Bghtapproval is received prigo performance of the correspend
any party other than a firm which submitted a bid under s. Comifg Work.
47.68(2) and with which a contract is executed under s. Comm 12. The opportunity cost of moneyr interest income or divi
47.69, if they are conducted aftiue qualified low bid is deter dendincome lost because afdecision to use internal funding for
minedunders. Comm 47.68 (3). aremediation.
Note: For the purposes of pars. (0) to (s), costs for preparing or submitting a claim 13, Subcontractor markups for woplerformed after January
areeligible for reimbursement, regardless_of when th_ose costs are incurred. ~31,1993. Thissubdivision does not app|y to work that is included
(t) Costs that exceed the maximum reimbursement establiskigd public bidding contract executed under s. Comm 47.69 (1).

unders. Comm 47.68 (7) .(d)' . 14. Costs associated with general program supporbfiicd
(u) Costs for unauthorized work performed more than 5 bugjyerationwhich are expected to be included in the hourlyf staf
nessdays after the department issues a disqualification notic&es, such as telephone clgas, photocopying, faxes, paper
unders. Comm 47.70 (4) (d). printing, postage, hand tools, personal protective equipment,
(v) Costs for any workerformed between the due date of angomputer equipment, computer-aided-design, and software
submittalrequired under this subchapter and the date a past-dtarges.

submittal is actually submitted. Note: For the purposes of this section, photo ionization detectors, flame ionization
(W) Costs for performance bonds. detectorsglectronic equipment, and sampling kits are not considered hand tools.

(x) Costs incurred that exceed caps established by the-depart 1°- COSts reimbulrsed by insurance companies unless per
ment unless written department approval is receprit to pef 0rmingin an agentrole. _
formanceof the corresponding work. 16. Costs associated with fees required by any other state

3) PENALIZED INELIGIBLES. (@) 1. The costs in are con _agency,such as fees authorizby s. 292.5_5, Stats.,_and fees Iisted
sidser)edto be grossly ineligiblé f)or reimbursemer??ib) in ch. NR 749, except DNR closure review fees incurred prior to

2. An award for a claim which includes any costs in @@r October29, 1999. . .
andwhich was prepared and submitted by an owner or operator4) CLAIMS INCLUDING INELIGIBLE cosTs. Claims submitted
or person owning a home oil tank system shall be reduced“{gichinclude ineligible costs shall hensidered incomplete and
excludethose costs, and shall then be further reduced by 50 p@@Y be returned to the claimdot recalculation, revision and re-
cent of the total amount of those costs. submittal. The claim shalbe rescheduled for review when the

3. A consultant who prepares a submitted claim that includ ligible costs have been removaxd the claim received by the

any costs in par(b) shall pay to the department an amount equifPartmentThe department may disallow interest costs accrued
to %/O percen?of(tr?e total%n)wlount of th(F))se costs, and the awa?d pngthe non-response period, as specified in s. Comm 47.12 (3)
the claim shall be reduced to exclude those costs. @

(b) 1. Costs incurred on or before Augiisi987, for a remedi
ation.

2. Costs for cleanup resulting from spills from petroleu
transportatiorequipment.

3. Costs for investigatiors remedial action activities con An
ducted outside the state ofistonsin.

4. Costs associated with emptying, cleaning, or disposing
storagetank systems, and other costs associated with closing;
removingany petroleunproduct storage tank system or home ol
tank system after November 1, 1991 — unless the claimant haH
contractfor those services that was signed before Noverhper
1991;0r has a loan agreement, note, or commitment letter fo
loanfor the purposes of conductitigose services, that was exe claims

cutedbefore November 1, 1991. History: Cr. RegisterFebruary1994, No. 458, €f3-1-94; rand recr(4), Regis
5. Laboratory rush chges, unless relateth an approved ter, December1998, No. 516, &f1-1-99; CR 04-058: renum. (1) (a) to be Comm

(5) AREASOFCONTAMINATION CONTAINING ELIGIBLE AND INELI-
GIBLE PRODUCTS. When an area of contamination is identified
which contains both eligible and ineligible products under the
und, the following shall apply:
(a) Costs associated with the eligible products may be claimed.
y costs that are required ordgcause of the presence of an-inel
ig}ble product may not be claimed.

b) The owner or operator atite department shall be notified

ediately. The consultant, imonjunction with the owner or
peratorshall propose a methodology to the departmerdifaal-

the costof remediation between the eligible and ineligible
Products. Department approval of a methodology shall be
oB‘tainedby the owner or operator prior to the submittal of any

i 47.10(1; 3.and am., . (1) (intro.), (2 2,5.t07,9,10, 14, 15., (d) 3.
emergencyaction. t05., $) ((5)4., ?9?) and (4r)etrc];ut?; ((2)) ((:',3 X t)o(a.), ES% Lo 4 (@)and (5) and am.( )
6. Air travel. (1) (a), (2) (a) 7., (5) (intro.) and (a), am. (1) (b) 2., 4., (2) (b) 7. and(@), (b) 5.,

3.,4.,8.,1to013, (c) 3, (d) (intro.), 1., 2., 6., 8., and (e).3and recr

. . a)l, 3.,4.,8., )
7. Costs associated with tank-system upgrades or retrofﬁ {h) to (&), cr (2) (L) to (x) and (3), Register February 2006 No. 6025e1L-06.

and any corresponding compliance with other state or federa

rulesor laws, and future business plans. Comm 47.305 Costs associated with loans.

8. Costsfor repairing, retrofitting, or replacing a petroleum(1) INTERESTEXPENSE. (a) Allowability of inteest costs. The
productstorage system or home oil tasistem, such as for tankfund will reimburse interest expense if a loan is specifically
beddingmaterials or fill for setting tanks, lines, or canopies. securedor a remediation and the proceeds are applied only to the

9. Costs associated with capital improvements, reinstallatioleanupat the site. @ be eligible, interestosts cannot be com
of electrical powerdispensers, pumpst other items for retrofits, binedwith retrofits orconstruction loans and shall be site specific.
upgrades, or new construction, unless written departmerReasonablemoney management shall be practicedatwid
approvalis received prior to performance of the correspondingnnecessargccrual ofinterest chayes. Interest expenses shall be
work. managedn the most cost—ffctive manner possible and invoices
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11 DEPARTMENT OF COMMERCE Comm 47.325

shall be paid in a timely manneto avoid interest costs or late  (d) Annual services feeAnnual loan service fees cgadon
chargesilf a line of credit is used to provide funding for a remediar before April 20, 1998, shall be reimbursafieo more than 1%
tion, clear documentation shall be provided on the disbursemeotshe unreimbursed amount and remaining available loan bal

andinterest expenses. ance. Annual loan service fees clgad after April 20, 199&hall
(b) Ineligible intelest expensesThe PECA fund shall not be reimbursableat no more than 1% of the outstanding unreim
reimbursefor the following items: bursedloan amount.

1. The opportunity cost of money or interest income or-divj (€) Documentation.A copy of theloan agreement document

dendincome lost because of a decision to use internal funding 8@ the interest rate, loan origination fees, and other costs, shall be
a remediation: submittedwhen requested by the department.

2. Interest costs which are not clearly documented; _ (f) Lending ageements.In lieu of the maximum rates speci

| R i fied in par (d), the department may negotiate agreements with
3. Interest costs or late cgas on invoices or bills. lending institutions to obtain lower rates. The department may
4. Additional interest costs accrued the use of PEGKloan  solicit proposals from lending institutions supply loans for

proceeddo earn money or for investment purposes. PECFAremediations.
5. Interest costs whichrespecified in s. 101.143 (4) (c) 8., (g) Other items.In addition to the maximum rates established
Stats. in par (c), the following shall apply:

Note: Section 101.143 (4) (c) 8., Stats., reads as follows: “Interest costs incurred 1. Annual loan service fees shall be et no more fre
by an applicant that exceed interest at the following rate: )
a. If the applicant has gross revenues of not more than $25,000,000 in the nq}é?ntlythan once annuallyand at a rate of no more than 1% on

recenttax year before the applicant submits a claim, 1% under the prime rate. the outstanding balance.
b. If the applicant has gross revenues of more than $25,000,000 in the most recentp Original and re—estimated loan amounts. to the extent fea
. . : of " . ) - !
taxyear before the applicant submits a laim, 4%. aible,shall reflect a sound estimate of the cogtardorm the reme
6. Interest costs which are ineligible under s. 101.143 (4) (cg)ation. Excessive estimates which result in excessive or unnec

Stats. ) o _ essaryinterest costs may not be reimbursed by the PHGRd.
Note: Section 101.143 (4) (cc), Stats., reads as followseligibility for interest . . o .
reimbursement.1. a. Except as provided in subd. 1m. or 2., if an appl&céngl (2) MINIMUM LOAN AMOUNTS. A Iendlng institution may uni

claim is submitted more than 120 days after receiving written notification thatno fdaterally establish a minimum loaaimount of $100,000 or less.
ther remedial action is necessary with respeetite dischage, interest costs incurred Minimum loan amounts of moithan $100,000 and loan origina

by the applicant after the 60th day after receiving that notification are not eligi e :
costs. %n fees on minimum loans of more than $100,000 shall require

c. Except as provided in subd. 2., if an applicant does not complete the investig&ior written approval of the department.
tion of the petroleum product disclgarby the first day of the 61st month after the History: Cr. RegisterFebruary1994, No. 458, &f3—-1-94; r and recr(1) (c) to
monthin which the applicant notified the department under sub. (3) (a) 3. or Octol®r cr. (1) (9), RegisterDecemberl998, No. 516, éf1-1-99; CR 04-058: am. (1)
1, 2003, whichever is latginterest costs incurred by the applicant after the later db) 3. and 4., (c) 1. b, 2. b. and (g) 1. (&) (b)5. and 6., Register February 2006 No.
those days are not eligible costs. 602, eff. 5-1-06.

1m. If an applicant received written notification that no further remedial action is
necessaryvith respect ta dischage before September 1, 2001, and the applgant Comm 47.31 Incentives for cost—effective remedia -
final claim is submitted more than 12@ys after September 1, 2001, interest cost§on. (1) GENERAL. The department may make incentives avail

::nc;:SL:rsr.edby the applicant after the 120th day after September 1, 2001, are not elig leto responsible parties who use the most coftetdfe reme
2. Subdivision 1. does not apply to any of the following: diation methods and alternatives or participate in the voluntary

a. An applicant that ia local unit of government, if federal or state financial assisbundling of sites for remediation purposes.

ance other than under this section, has been provided for that expansion or redevelo ; i
e P P R2) INncenTivES. For claimants who participate the volun

b. An applicant that is engag@tthe expansion or redevelopment of brownfieldsfary bundling of sites or for remediations that have apprasal
asdefined in s. 560.13 (1) (a), if federal or state financial assistaheethan under closedremedial actions and eligible costs not exceefiBg000,
this section, has been provided for that expansion or redevelopment.” excludinginterest, the claim may receive priority review in the

Note: Other sections of this code may also specify interest costs thaelgile awardprocess
for reimbursement, such as ss. Comm 47.12 (3) (c) and 47.30 (2) (i) and (j). X p ) .

. . . History: Cr. RegisterFebruary1994, No. 458, &f3-1-94;am. RegistetDecem
(c) Maximum inteest and elated costs.1. The following ber 1998, No. 516, £f1-1-99; CR 04-058: am. (2) Register February 2006 No. 602,
maximumrates are established for loans secured after Januarye®15-1-06.
1993, and before October 15, 1997, for the purposes of a remedi

tion: . é[}() APPLICATION. This section applies to allork covered under
a. Interest rate shall be reimbursable at no more than 2ftfs chapter for all occurrencepreviously or newly reported to
abovethe prime rate the DNR, that is performed after May 1, 2006, except it does not
b. Loan origination fees from the same lender shall be-reimpplyto any of the following:
bursableonly once, and at no more than 2 pointtefloan princi (@) Work for which a reimbursement cap has been determined
pal. Where a latedarger loan is obtained to payfaf preceding hroughthe competitive public bidding process established under
loan, the origination fee for the portion of the later loan that equais101.143 (3) (cp), Stats.
the preceding principal wilhot be reimbursed. A duplicative loan (b) Work performed as part of an emency action, within the
originationfee from a subsequent lender will not be reimburseﬁ.ﬂtiall 72 hours after the onset of the need for the 'action
unless the preceding loan was terminated byfardift lender () Work performed for home oil tank systems '

2. The following maximum rates are established for Ioan;_ (2) CosT SCHEDULE. Any cost for items that are commonly

sepurecbn or after October 15, 1997, for the purposes of a reme sociatedwith claims under this chaptewhich exceeds the

ation: ) amountdisted in the departmestschedule of usual and custom
a. Interest rate shall be reimbursable at no more than 1%, costs, as published and irfestt while the work was per

abovethe prime rate. formed, may not be reimbursed, except as provided in sub. (3).

b. Loan origination fees from the same lender shall be-reim Note: The departmers’schedule of usual and customary costs is reviewed for

bursableonly once. and at no more than 2 pointEheroan princ—i updatingin January and July of each year to reflect changes in actual costs. -The cur
y rentschedule, and all preceding versions, are posted at the Department of Commerce

pal. Wher? a |at_er|arger loan is Ob_tained to payfat preceding \website at wwwcommerce.wi.gowinder petroleum programs and PBECF
loan, the origination fee for the portion of the later loan that equalsNote: The schedule of usual and customary costs limits the per—unit reimburse
the preceding principal wilhot be reimbursed. A duplicative loanmentfor various, commonly associated tasks. For caps on reimbursement for items

- f : . atare not commonly associated with claims, or for caps on the scope of work for
originationfee from a subsequent lender will not be reimburse particular task or occurrence, other sections of this chapter may sipgiyas s.

unless the preceding loan was terminated byfardift lender ~ comma47.337 (2), which addresses the maximum allowable cost for a site investiga

%omm 47.325 Usual and customary costs.
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Comm 47.325 WISCONSINADMINISTRATIVE CODE 12

tion and the development of a remedial action plan, and subch. VI, which addredgeerder to qualify as an existing contract, the document shall be
Comget'tgip“b"c bidding. ™ . imb with a specific service provider astiall specify contract items,
(3) EXCEEDING THE SCHEDULE. The maximunreimbursement «,chas but not limited to, the project detailse limitations, pre

amountsestablished under sub. (2) may be exceeded only;iiteqcompletion dates, payment terms amider standard cen
accordancevith all of the following: tractlanguage

(a) Higher costs must be incurredander to comply with s. 2 G C lting fi lectionL. A
101.143(3) () 3., Stats., and with enforcement standards-estap (&) GENERAL. (@) Consulting firm selectionl. An owner or
lishedunder ch. 160, Stats. operatorshall select a PE@Fconsulting firm, as so registered

underch.Comm 5, to conduct all site investigation and remedial

approvedn writing bythe department prior to performance of th ction activities, and shall execute a writteantract with that

correspondingvork. rm. . o o
Note: Under s. 101.143 (3) (c) 3., Stats., a responsible party is required to “conduct 2. The services of the selected consulting firm shall be limited
all remedial action activities at the site of the disgadromthe petroleum product to providing the consulting services or scientific evaluations nec
storagesystem ohome oil tank system necessary to restore the environment to . : y
extentpracticable and minimize the harmfufesits from thedischage as required §saryto conduct an environmental r.esponse. The consultlng f'.rm
unders. 292.1, Stats.” andany company or consultant not independent of the consulting
(4) CLASSIFICATION OF OCCURRENCES. (@) No later than 30 firm or projectconsultants are prohibited from providing any of
daysafter May 1, 2006, the responsible party or agent for eattte commodity services required in the remediation.
occurrenceeported to the DNR by May 1, 2006, shall complete (1) purchase of commodity serviced.. All commodity ser
andsubmit tothe department an occurrence-classification forfjceswhich include, but are not limited to, soil borings, monitor
prsstcn?hedjy trrle drspartﬁt]ent, exceplt asfprgw?ed n @?L 4 1ndng-well construction, laboratory analysis, excavation and truck
ote: The departmers’current occurrence-classification form is included in ; . -
Appendixfor this rule. The form is also posted at the Department of Commeize ang ,Sha” be Obtamed thrO_UQh a competltlve bid process. A
site at wwwcommerce.wi.gawnder petroleum programs and PBECFhe purpose - Minimum of 3 bids are required to be obtained and the lowassdt
of this form is to assist the departmémprioritizing occurrences, in order to most serviceprovider shall be selected. An emp|0yee of a Commodity
effectively apply the actions specified in sub. (6). service provider may not participate in the preparation ofduid

is n(gz s}Lﬁ:}nﬁfggriLeggggﬁljaasnsclgc\?/tilt%npgmtkrliq;gggtenrq22{(21)@ umentsor other requirements of the bid process, except for pro
not reimburse costs for anwork performed between May 1, viding technical material, if the employedirm is a bidder

2006,and the date the department receives the form. 2. Consulting firms may elect taid laboratory services on a

(c) An occurrence—classification form is not required wherg@/éndar-yeabasis in order to obtain volume discounts and
the only remaining work consists stibmitting a claim or com réducethe number of bids that shall be compleedeach reme

pleting the conditions in a conditional closure letter from thgiation.In completing the competitive bjfocess, the consulting
departmenbr the DNR. ﬂr:nl shall otét?g]ha mlnlme_Jmt(_)f 3 wn:jten t)_lds tfr(()jm qluallfledfflrmsk

5) REQUESTFORADDITIONAL INFORMATION. (a) If the depart  thatrespon € Specilications and estimated volume of wor
me(nt)requests additional information after réc)eipt of thg occuprovidedby the consulting firm. Only PE@Feligible labora
rence—classificatiorfiorm required in sub. (4), theesponsible tory work shall be includeth the analysis to determine the lowest
party or agent shall provide the requested information no latgpStservice provider The lowest bid shall be accepted. di-
than45 days after the date of the departneergtjuest. counts,rebates and savings shall be reflectetienPECRA claim.

(b) If information requested under péa) is not submitted in 3. The analysis of laboratory tests for passive or active bio—re
accordancavith par (a), the department mawly reimburse costs mediation and the performance of pump or pilot tests may be
for the subject occurrence that are listed on the schedtdd accomplishedy either consultants or commodity providers. If
lishedunder sub. (2). theseservices are obtained by a consulting firm, as part of their

(6) RESPONSETO THE OCCURRENCE-CLASSIFICATIONFORM OR  CONsultingservice, then the bidding of this service shall not be
TO ADDITIONAL INFORMATION. After receipt of the occurrence— required.
classificationform required under sub. (4) or the additional infor 4. An owner or operator may appeal to the department to
mationrequested under sub. (5), the department may take ongfainapproval to select other than the lowest cost commodity

(b) The higher costs, as needed under (g arespecifically

moreof the following actions: serviceprovider The department may approve an appeal if it
(a) Limit reimbursement to the costs listedthe schedule determineghat the use of another service provider will further the
establishedunder sub. (2). goalsof the program.
(b) Specify a reimbursement cap for costs that are not listed (¢) Remediation alternativel. The owner or operator shall
the schedule established under sub. (2). selectthe lowest cost remediation alternative that will result in a
(c) Specify a scope of work and a correspondgigburse  closedremedial action. The responsible party may select a higher
mentcap. costalternative if he or she certifiesttee department in writing

(d) Specify aperiod during which the public bidding processhat the additional costs will not be claimed for PRCFeim-
establishedinder s. 101.143 (3) (cp), Stats., will be deferred. bursement.

(7) CLAaMS FORPRIORCOSTS. For anoccurrence that is the sub 2. A higher cost remediatiositernative may be allowed by

jectof a department directive under sub. (6) (b), (c) or (d), claimige department if it determines that the alternative wéwidther
for reimbursement for costs incurred before thieative date of the goals of the program.

the directive shall be paid in accordance with s. Comm 47.025. . . . .

Note: As required in s. Col::nm 47.12 (1) (intro.), all claifosreimbursement for 3) RI.EMEDlAﬂON' For sitesfor WhICh.a remedial alternative
the costs included in the schedule established under sub. (2), or the costs inclif@sreceived by the department beféeril 21, 1998, the follow
undersub. (7), must be submitted in a format prescribed by the department.  ing shall apply:

History: CR 04-058: crRegister February 2006 No. 602 &-1-06. (a) The estimated cost for the selected remediation alternative

Comm 47.33 Comparative proposals and bid pro- containedn the remedial action plan shall provide a separate dol
cesses for remediation activites and services. lar amount for consulting services and for commotégns. The
(1) Exceptfor home oil tank owners and departmapproved estimatedcosts for theséems shall be submitted to the depart
emergencyactions, the purchase of consulting and commodityentas part of the comparison of remedial alternatives tre
servicesnot already coverebly a detailed written contract, as ofsubmittal of the alternatives is not required as specified in s.
Februaryl, 1993, shall conform to the procedures in this sectioBomm47.335 (3) (c), prior to the start tife remedial activities.
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13 DEPARTMENT OF COMMERCE Comm 47.335

(b) A dollar amount approveul the department shall establish  (7) DocumeNTaTION. The owner or operator shall maintain
the maximum reimbursable amount for consulting services duritige documents and data used in the competitive bid and selection
the remediation. processThese records shall be maintained pralided to the

(c) The cost detail for the selected remediation alternatig#é departmentf requested as part of the claim review or aputk
establishthe total estimated cost for the remediation up to recei‘?esizas;_ Cr. Register February 1084, No. 458, &f3-1-64: rand recr(intro)
LSed 10 astablish & maimum rombursabtmunt e ext ol foriey i Gl e Be e @anaan (93 Fegsmeeny
mated consulting or commodity costs aestablished as maxi to(7) and am. (2) (a) and (6) (b), (8) (c) and (d) Register February 2006 No. 602,
mumreimbursable amounts, and one or both béllexceeded, the eff. 5-1-06.
consultantshall immediately notify in writing thelaimant and . . . .
the department of the anticipated actual cost. Comm 47.335 Site investigation and remedial

(d) Ifitis determined that the consulting commodity ser action plan development cap. (1) GENERaAL. Site investiga
vices may not be completed within thariginal estimate, the tionswhich were not started as of January 15, 1993, and for which

. ~ a remedial alternative waseceived by the department before
owner or operator and the consultant shall provide a Wl’lttel&lpr” 21. 1998. shall conform to this section

accountto the department, of the additional work tgoeeformed .
in order to prove the need for additional funding. Failure to obtain (2) MAXIMUM ALLOWABLE COST. The maximum allowable
written approvalof the additional costs by providing justificationcOStfor a site investigation aritie development of a remedial
acceptableto the department shall constitute grounds for disdictionplan shalbe no more than $40,000, excluding interest, fea
lowing the additionabxpenses. Cost guidelines, as published 3 ility testing, andnterim action costs, unless approved under
the department, may be uses one factor in determining if anPa'(2)- _ S _
approvalfor additional work is warranted. (@) If the investigation will exceed $40,000, tresponsible
(4) COMMODITY ITEMS REQUIRING COMPETITIVE BIDDING. The partyor its agent, shalontact the department in writing and fpro

following items shall be competitively bidll bids shall be in Vid€ an estimate of additional work and funding required and
units standard to the industry obtainthe departmerd’approval. If the additional approval is not

(a) Excavation of petroleum—contaminated soils: obtained costs above the $40,000 level will not be reimbursed.

. . . . (b) The consultant is responsible foronitoring the costs
(b) Trucking of petroleum—contaminatesbils or backfill jycyrredin the investigation and remedial plan development and

material; _ _ identifying that the $40,000 maximum may be exceeded. The
(c) Thermal treatment of petroleum—contaminated soils; consultantshall notify the owneiin writing, at the earliest point
(d) Laboratory services including mobile labs; atwhich the consultant may knpar may have been reasonably

expectedto know that themaximum allowable cost may be
exceedednd that the approval of the department shall be obtained
beforeany costs above $40,000 will be reimbursed by the depart

(e) Backfill material;
() Drilling and installing monitoring wells;

(9) Soil borings; ment. The notification to the owner shall eade before the
(h) Surveying if the service requiresemistered land surveyor; ownerhas incurred liabilities above the $40,000 maximum.
and (3) CONSIDERATIONOFALTERNATIVES. (@) The remedial action
(i) Other non—consulting services. plan developed for the site shall include a consideration of at least

(5) CoMMODITY BUNDLES. The owner or operator may cem 3 alternatives, one of whighall be passive bio—remediation with

bineindividual commodity items into one bid. These bundles long—-term monitoring. The consideration of alternatives shall
commoditiesshall be bid by at leastservice hroviders and theincludea basic comparison of costs and the recommended alter
lowest cost service provider shall be selected. nativeshall have a detailed cost estimate. If passive bio—remedi

._ation with long—term monitoring is feasible but not the reeom

" > ¥nendedalternative, a clear rationale shall be provided as to why
of $1,000 or less shall be exempt from the competitivedtidire s alternative is not acceptable. Costs of long—teramitoring,

ment. The exclusion from commodity bidding may not be useg operation and maintenance stglincluded in the comparison
if a service is to be used multiple times and the cumulative cggtgsts in considering the alternatives.

exceeds$1,000. . ; . ) .
- . (b) If the consideration of the passive bio—remediation or-mon
(b) 1. The department may exempt specific services from thgring  alternative shall be excluded because of site charac

competitivecommodity bid process if the department determinggyistics, the alternative shall be replaced by consideration

thatthe conduct of the bid proposal process is unlikely to furthgpotheralternative. If an alternativés substituted for the passive

the remediation process or the goals of the program. bio-remediationor monitoring alternative, the reason for this
2. Written department approval shall be received ptwor changeshall be documented in the analysis.

incurring costs forservices that are exempted under subd. 1., (c) 1. The comparison of alternatives shalblEoncise docu

exceptwhere a subsequent department wabfethe approval mentwritten so that the responsitparty and the department may

requirementvould further the goals or objectives of the progranasilycompare alternatives. Only alternatives which are reason

Note: As established in s. Comm 47.30 (2) (m) and (i), the department will n i H ;
reimbursecosts, including interest cost, for services exemptetr subd. 1., if the 8.b|y expected to be approved may be included in the comparison.

costsare incurred prior tthe department approval required under subd. 2., and te€ COmparison of alternatives shal submitted to the depart
approval requirement is not subsequently waived. mentif the proposed alternative is greater than $60,000. The com
(c) The competitiveeommodity bidding required under subsparisonsubmitted to the department shall not include the full
(2) (b) and (4) is not required where reimbursement amounts gg&edialaction plan, unless requested by the department.
determineckither by the usuand customary cost schedule estab 2. If the comparison document is determined by the depart
lishedunder sComm 47.325, or by the public bidding process imentto be excessive or non—approvable alternatives are included,
subch.VL. the departmenmay require that the comparison be revised and
(d) The prohibition in sub. (2) (a) 2. against consultantseir ~ resubmitted.
associateproviding commodity services doest apply where (4) START OFINVESTIGATION. An investigation shall be consid
reimbursement amounts are determined either by the usual eretistarted if, after confirmation of@ntamination is obtained,
customarycost schedule established under s. Comm 47.325, ordgditional soil borings, soil sampling or monitoring—well con
the public bidding process in subch. VI. structionhave begun. In addition, the work on the site shall have
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Comm 47.335 WISCONSINADMINISTRATIVE CODE 14

an element of continuity If work on a site stops for a period of contaminantmass, shall be submitted to the department and
2 years or more, the site shall then fall under s. Comm 47.335 §pprovalof the cost detail received before conducting any reme
and(3) or 47.337 depending on whether a remedial alternatidél action forwhich reimbursement will be claimed under the

wasreceived by the department as of April 20, 1998. PECFAfund.
History: Cr. RegisterFebruary1994, No. 458, &f3—-1-94; rand recr(1), am. : : .
(3) () 1.and (4). Registepecemoer1998.No. 516, of 1-1-99. CR S Ghe™m () Absence of enénmental factor If no environmentafac
(3) (c) 1. Register February 2006 No. 602, f1-06. torsare identified during or after a site investigation, ¢basul
tantwill develop an analysis of remedglternatives and prepare
Comm 47.337 Site investigation and remedial a remedial action plan utilizing a non-active treatment approach.

action. (1) GENErAL. Sites for which site investigations wereThe analysis shall identify the lowest cost remedial strathgy
notstarted as of January 15, 1993, and for which a remedial alt&ill address the remediation of the site. Included within the-analy
native has not been received by the department as of April 205 shall be a cost detail providing separate dollar amounts for con
1998, shallconform to this section. The scope of the site invesulting and commodity activities. The cost detail shall provide the
tigation shall include determininthe presence of the environ total cost, excluding interest but including all closure cdstshe
mentalfactors specified in sub. (3) (a). remediation up to approval as a closeshedial action. The reme

(2) MAXIMUM ALLOWABLE COST. (a) The maximunallowable dial action plan, cost detail, and a separate report providing the
costfor a site investigation and the development of a remedigformationdetailed in s. NR 716.15, and including an estimate

actionplan shall be no mortian $20,000, excluding interest and?! {otal contaminant mass, shall be submitted to the department
interim action costs, unless approved under (Br and approval of the cost detail received before conducting any

: o . . . remedialaction for whichreimbursement will be claimed under
(b) If the investigation will exceed $20,000, either &m0 b A fund, The alternative proposed may include only the
ant, their agent or the consultant shall contact the departmen

writing andprovidean estimate of additional work and funding Seof the folIovymg: ) ) )
required,and obtain the departmesiéipproval. 1. Non-active source control, which may include soil excava

(c) The consultant is responsible foronitoring the costs tion. o o .
incurredin the investigation and remedial action plan develop 2. Development and remediatiemsite specific residual cen
mentand notifying the department prior to exceeding the $20,08Minationlevels.
maximum. The consultant shall also notify the claimant, inwrit 3. Monitoring to evaluate the potential for remediation by nat
ing, at the earliegboint at which the consultant may knawmay ural attenuation.
havebeen reasonably expected to kntvat the maximum allow 4. Remediation by natural attenuation.
ablecost may be exceeded. The written approval of the depart 5. Monitoring
mentshall be obtained before incurring any costs above $20,000. ~° Lo . -
The notification to the owner shall be made befibre owner has - Institutional controls and site restrictions.
incurredliabilities above the $20,000 maximum 7. Other non-active remedial approaches.

Note: As established in s. Comm 47.30 (8) and (i), the department willnot  (d) Additional contols. Any alternativeproposed to the
reimbursecosts, including interest costs, above the $20,000 ilntitis subsection departmenshall identify whether iassumes or includes the use

if they are incurred prior to either providing the notices that are required ifcphar . o o
or obtaining the approval which is required in. ghJ. of any institutional controls, groundwatese restrictions, deed

(d) If interim actions are performed during the course of dipticesor other restrictions or notifications.
investigation or prior to the approval of a remedial action plan, (4) CosT CAPS FOR OCCURRENCESTHAT ARE NOT SUBJECTTO
costsabove $5000, excluding interest, shall not be reimbursedisLic BIDDING. For an occurrence that is not subject to the public
Thedepartment shall be informed priorttee implementation of bidding process in s. Comm 47.68 due to a waiver issued under s.
any interim action. Comm 47.63 (1), cost caps shall be established as prescribed in

(3) ENVIRONMENTAL FACTORS. (a) Environmental factors. 101.143(3) (cs), Stats.

Consultantshall determine the presenaieany of the following ~ Note: Sethil?” 191-1?13 ®3) (Cz).' IStat.S-' ’eladsfas fO'!OWﬁ ‘1. IThegega”“I‘em of
enViI’OﬂmentafaCtOf’S: commerceshall review the remedial action plan tor a site that is classified as low or

mediumrisk under s. 101.144 and shall determine the least costly method of comply

1. Documented expansion of plume giar ing with par (c) 3. and with enforcement standards. The department shall notify the
- . . . . .owner or operator of its determination of the least costly method and shall notify the
2. Verified contaminant concentrations in a private or publiGyneror operator that reimbursement for remedial action under this section is limited

potablewell that exceeds the preventive action limit establishedthe amount necessary to implement that method.
underch. 160, Stats. 2. The department of natural resources and the department of conshalice
' R _ . reviewthe remedial action plan for a site that is classified as high risk under s. 101.144
3. Contamination within bedrock or within 1 meter of bedandshall jointly determine the least costly method of complying with(pa8. and
rock. with enforcement standards. The departments shall notify the owner or operator of

L . . their determination of the least costly method and shall notify the owner or operator
4. Petroleum prOdUCt that it in the dissolved phase IS Pr€Sihat reimbursement for remedial action under this section is limited to the amount

entwith a thickness of .01 feet or more, and verified by more thagcessaryo implement that method.
onesampling event. 3. In making determinations under subds. 1. and 2., the department of natural

5. D ted tamination di t f t resourcesnd the department of commerce shall determine whether natural attenua
. Documented contamination disches to a surface water on will achieve compliance with pagc) 3. and with enforcement standards.

or wetland. 4. Thedepartmenbf commerce may review and modify an amount established

] ; nder: .1.ifth rtmen rmines that new circumstan: including newl
(b) P.resence of enmnmental factors.Consultants for sites gisiz\f:rg%tonta;w%gggﬁ ;t g stit%e,t\?varrar?tst%g;e thi%ncsu. 'I%?e gg;s)lalrtr%gﬂt gf c%my
thatexhibit one or morenvironmental factors shall complete anherceand the department of natural resources may review and modify an amount
analysisof remedial alternatives and prepare a remedial actiestablishedinder subd. 2. if the departments determine that new circumstances,
plan. The analysis shall identify the lowest cost remedial strate'gyiuding newly discovered contamination at a site, warrant those actions.”
thatwill address the environmental factor e¢hd remediation of (6) CLAIMANT OPTIONS. (a) After receiving an approval of a
thesite. Included within the action plan shall be a cost datail remedialaction plan from the department, a claimant may elect to
viding separate dollar amounts for consulting and commodigjtherimplementthe alternative or to select another alternative.
activities. The cost detail shall provide the total cestcluding If the claimant elects to implement a higher cost remstlategy
interest buincluding all closure costs, for the remediation up tthe claimant shall notify thelepartment in writing of the intent to
approvalas a closed remedial actioithe remedial action plan, usea higher costlternative. The notification shall include the
costdetail,information on any interim actions conducted duringtatementhatthe claimant agrees that the department approved
the site investigation, and a separate report providing the infornaternative establisheshe maximum reimbursable amount for
tion detailed in s. NR 716.15, and including an estimate of totabnsultingand commodity services under the fund and that addi
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15 DEPARTMENT OF COMMERCE Comm 47.355

tional costs for the occurrence, excludingerest, will not be sub  from attempting the remediations. The department may also dis
mitted to the fund. qualify the consultant from performing all work under PECF

(b) The department may elect to approve reimbursement for(4) SUNSETOFTHISSECTION. The election under sub. (2) to-uti
a higher cost remedial stratedyit furthers the objectives of the lize this section may not be made on or after May 1, 2006.
program. History: Cr. RegisterDecemberl998, No. 516, &f1-1-99; CR 04-058: am. (1)

History: Cr. RegisterDecemberl998, No. 516, &f1-1-99; CR 04-058; am. (2) (intro.)and (2), cr(4) Register February 2006 No. 607, &f1-06.
(a)to (c), t (4) and (5), cr(4) Register February 2006 No. 60%, Bf1-06.

Comm 47.34 Reduction of deductible, based on
Comm 47.338 Review of existing sites. (1) GeneraL. financial hardship. (1) Thedeductible amount specified in s.
The department may review the remedial performance and co$l.143 (4) (dg), Stats., for undesund petroleum product stor

associatedvith any existing sites. As part of the revjelve agesystems may be reduced by the department to $2500, where
departmenmay elect to do any or all of the following: proof of financial hardship is established in accordance with sub.

a) Deny any or all fundingafter July 1, 1998, if a claimant ). )
fail(eg to Ca?’ry O)L/Jt site recomg?endatio)rqs developed by the D,\gi—é\ltote: See the Note under s. Comm 47.02Ffor a reprint of s. 101.143 (4) (dg),

S.
in its “PECHA Efficiency Project.” . . :
Note: “PECFA Efficiency Project” refers to a study conducted by the DNR. (2) FlnanC|thardsh|p shall be demonstrated on a form pro

. ] T vided by the department, in didient detail to enable the depart

(b) Deny any or all funding if a claimant falls provide infof e ntto determine whethehe hardship either exists, or will occur
mationrequired by the departmeas part of a review of existing it the deductible is not reduced under this section.
sites. Note: The department forms required in this chapteravailable from the Divi

(2) EXISTING SITE CAPS OR ESTIMATES. The departmentay  sion of Environmental and Regulatory Services &.FBox 7837, Madison, WI
requirea redetermination of costs fany existing site to establish gg%ﬁ;gﬁ& o at telephone 808! ?gﬁggﬁgéjgdpfggﬁfnﬁi"fgg LTen), orat the
atotal cost, excluding interest bimcluding all closure costs, to merce.wi.gov.
achievethe status of alosed remedial action. After reviewing the History: Cr. RegisterFebruary1994, No. 458, &f3-1-94; CR04-058: r and
total cost,the department may do any or a combination of the f@pcr Register February 2006 No. 602, &+1-06.
lowing: approve and establish a cap on total costs, excluding . .
interest:deny approval of costs; approve system enhancementsComm 47.355  Award payments for claims received
bundle the site with another remediation(s); or direct the sit®y the department on or after April 21, 1998. (1) Gen-
througha public bid process to establish a lower site cost. FRAL Awards shall be made if funds are available at the time of
claimantmayelect either to implement the alternative or to selePmpletion of a claim review
anotheralternative. If the claimamlects to implement a higher  (2) SEQUENCINGPAYMENTS. (&) Except for those cases speci
costremedial strategyhe claimant shall notify the department irfied in sub. (3) (a) and (b), claims shall be paid on a strict first—in—
writing of the intent to use a higher cost alternative. The netificlirst—out basis with the claim date being established when any
tion shall include the statement thhe claimant agrees that therequiredstateagency approval and the complete claim package
department-approvedlternative establishése maximum reim havebeen received by the department.
bursableamount for consulting and commodity services under the (b) Closure. Payments shall be made for closed remedial
fund and that additional costs for the occurrence, excluding inteictions.

est,will not be submitted to the fund. (c) Progress paymentsAll requestsfor progress payments
History: Cr. RegisteyDecember1998, No. 516, &1-1-99. shall be accompanied bg completed Remedial Action Fund

) e Application form (ERS-8067). The department may conduct

Comm  47.339 Cost effective remediations. field or financial audits or inspections to verify completion of each

(1) FLexiBiLITY. If a claimant can achieve a closed remedighaseof remediation prior to payment. Progress payments may
action, and the total costs incurred are equal to or less thg8made only at the following times:

$60,000,excluding interest, the department will allow the claim - .
antto complete their remedialfefts without the requirements to: 1. Completion O_f an emgency QC“Q”' . .
2. After completion of an investigation and receipt of written

a) Develop and submit investigation and other interim-envj ? . C h
ron(m)ental repgrts if the site closgure decisidalls under the épprovalby the department to submit the investigation claim.
. 3. Approval of a closed remedial action.

department’authority i ] ]
(b) Develop and submit a remedial action plan and be poten 4- Approval of natural attenuation & final remedial
tially subject to caps, bundling and public bidding. responser at the end of each one-year cycle of the monitoring

() Adhere to the $40,000 cap on investigation costs necessaryo show that remediation by natural attenuatioh

occur.

(2) NOTIFICATION AND REQUIREMENTS. If a claimantand his or 5 at the end of eachne-year cycle of monitoring required
her consultanélect to attempt to achieve a closed remedial actigll. J&_site contamination
within the $60,000 limit, the department shall be notified in ) N .
advanceof implementation of the remediatigmocess of the __©: After implementation and 1 year of actual operation, or
intendedattempt. If the dért is notsuccessful, the departmentmonitoring,or combination thereof, and every 1 year thereafter
shallbe notified as soon as it is known or should have reasonably 7- For sites selected by the department for progress payments
beenexpected to be known that the site will not be completd@isedupon extremdife safety and environmental risk and where
within the $60,000 limit. The $60,00iEnit shall not be exceeded the claimant has demonstrated ttee departmerg’ satisfaction
without prior notice to and approvéiom the department. After thathe or she does not have the financial means to conduct-a reme
notification of the failure to accomplish a closed remedial actioffiation without progress payments: the department shall be the
the department will provide direction on whether additionagoledeterminer of whether progress payments are to be allowed,
actionwill be funded. If any expenses above the $60,000 limit arandan appeal of the decision to the department is not allowed.
incurredwithout department approval, they may notckemed (d) Other interim paymentsThe department shall also make
for reimbursement under the PEECfINd. awardsat the following points:

(3) DisQuaLiFicaTioN. If a consulting firm or consultant, in 1. When a lender terminates a funding relationship with a
the opinion of the department, exhibits a pattern of attempting adl&imantand requests reimbursement for the funds expended. A
failing to complete remediations under this section,dbpart completed Assignment of PEGCK Reimbursement form
mentwill notify the consultant or the firm of the general restrictiofERS—-8523)shall besubmitted to the department prior to pay
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mentand the check shall be jointly paid to the claimant and tloé the commissioner of insurance, as specified in s. Ins 6.35, con
lender. cerningineligible costs for third—party claimshall apply
2. When a claimant has incurred eligible expenses equal to thg2) THIRD-PARTY COMPENSATIONFOR UNDERGROUNDSTORAGE
occurrenceanaximum plus the applicable deductible. TANKS. Costs incurred from environmental pollution and remedi
3. When the conditions prescribeds. 101.143 (4) (a) 2. b., ationactions, including compensation to third parties for property
Stats.,occur damageand individual bodily injurymaybe deemed eligible

~ Note: Section 101.143 (4) (a) 2. b., Stats., reads as follows: “The department SBQS'[SHS specified in s. Comm 47.30 (1).
issuean award if the owner or operator or the person has incurred at least $50,000 Mote: Liabilities whichare excluded from coverage in liability insurance policies
unreimbursecligible costs and has not submitted a claim during the preceding f bodily injury and liabilities which are excluded in_liability insurance politses

months.” property damage, for the purpose of this chapterdefined by the state ofiston-
4. When there is a change in responsible piirﬂye previous sincommissioner of insurance, as specified in s. Ins 6.35, as required in s. 101.143
: ibl fil lai (1m), Stats.
responsibleparty files a claim. Note: If a person conducts a remedial action activity for a digehénlom a petro

5. When there is a changedansulting firms working on the leum product storage tank systemhome oil tank system, whether or not the person
files a claim under this chaptéhe claim and remedial action activity conducted are

project. ) . ) notevidence of liability oan admission of liability for any potential or actual envi
6. When there is a change in lenders for the project. ronmentalpollution, as specified in s. 101.143 (7) (b), Stats.
7. When the department directs filing a claim, in doreto (3) INTERVENTIONIN THIRD-PARTY CLAIMS. The owner or oper
reduceinterest costs to the program. ator of an undground petroleum product storage system eligible

Note: The department forms requiredthis chapter are available from the Envi for an award Ur_](_jer the scope of this ch_amball nOtif}_/ the
ronmentaland Regulatory ServiceBivision at FO. Box 7838, Madison, WI departmenin writing of any action by a third party against the
53707-7838pr at telephone 608/267-3753 ab@/264-8777 (TTY), or at the owneror operator for compensation. The department may- inter

Departmenbf Commerce \&b site at wweommerce.wi.gawnder petroleum pro . h X .
gramsand PECA. venein anythird—party actions against an owner or operator of

(e) Penalty for not submitting @quired claim. If a claim sup ~ @nundeground petroleum product storage tayktem for com
mittal that is directed under p4d) 7. is not submitted within 120 Pensatiorfor bodily injury or property damage. The department
daysof receivingwritten notification of that directive, any interestof justice may assist the department in this intervention.
expensebeginning on the 121slay and extending until the (4) THIRD-PARTY COMPENSATIONFOR ABOVEGROUND STORAGE
departmenteceives the claim, is not eligible. TANK SYSTEMS. Third—party damages are not a reimbursable

(3) PRIORITY PROCESSING. (a) Emergencyactions. The €xpensef the damage is the result of a disgfeafrom an above
departmentmay after determining that an emgency exists, groundpetroleum product storage system.
makean award in advance of claims received piiothe emer (5) REASONABLE JUDGMENTDETERMINATION. (&) Third—party
gency claim. The finding of an engency shall be made basedpersonal injury. The department may establish a peer review
uponan immediate need to protect public health saféty The adjudicatorpanel to review third—party personal injury reim
finding of an emegency may not be based on financial hardshipursementclaims resultingfrom a dischaye from an under
or indigenceof the responsible party or agent. The departmegtoundpetroleum product system under the scope ofthipter
shallbe the sole determiner of whether an eyaecy exists, and Thereview panel shall make a monetary determination for -reim
anappeal of the decision to the department is not allowed. bursementbased upon reasonable health care service andts

(b) Cost-effectiveemediations, tanks for schools and farmsother computation methods established by the department.
andhome oil tanks1. Claims received under subds. 2. and 3. may (b) Peer review adjudicator panel. The panel may make a rec
be processed and awards may be made thereto, lfmwessing ommendatiorto the department for an award from the fund to
other completeclaims, except for emgency claims under par compensatéhe third party for personal injury or propedsm
(a), and except for claims for either home oil tanks or farm tankage.The department shall review the recommendation and make
asprescribed in s. 101.143 (4) (a) 5. and 5m., Stats., respectivalgecision regarding an award amount under the program.

Note: Sections 101.143 (4) (a) 5. and 5m., Stats., read as follows: ird— i ird— inss
“5. The department shall review claims relamtome oil tank dischges as soon (c) Third-party property claims. For third-party clai ©

asthe claims are received. The department shall issue an award for an eligible neifgedwith the removal of property items such as, butinuted
oil tank dischaye as soon as it completes the review of the claim. to, blacktopand cement, the depreciated value of the property

5m. The department shall review claims related to diggsafrom farm tanks may be reimbursed. The basis of the valu¢hef property shall

describedn par (ei) as soon as the claims are received. The department shall is| ; R f
anaward for an eligible dischge from a farm tank described in p@i) as soon as Bfincluded in the claim. Full replacement costs may not be reim

it completes the review of the claim.” bursedby the fund.

2. Priority processing may be assigned to a claim for a closed(6) ELIGIBLE cosTs. (a) A responsible partyay include the
remedialaction that is achieved at a total cost of $60,000 or leggjmbursementor personalnjury or property damage costs on a
excludinginterest. claim for an award within the scope of this chapReimburse

3. Priority processingnay be assigned to a claim for a petromentof a claim shall be based upon a showing that the cost was
leum product storage system which is owned by a school distr%"?‘_lsed)_y the petroleum product discharand that thamount
andwhich isused for storing heating oil for consumptive use off@imedis reasonable.
the premises where stored. (b) If third—party claims exceed the maximum allowed under

History: Cr. Register December1998, No. 516, &11-1-99; CR 04-058: am. (2) this chapter for the applicable type of undgound petroleum

¢) (intro.), 2., and 4. to 8.,. d)3.to 7., (e), (3 .and 3., renum. (3) (b) to i i
E)e)((3) (b))l. and am. Registg?)l:ggruary 200(6)N(0.)(§(%5e1—06. ©0 %‘V?/?nugcfggé?ge tank system, costs shall be reimbursed in the fol

Comm 47.36 Third—party claims. (1) GENERAL. A 1. Eligible costs of on-site andfesite remediation and
responsibleparty may file a claim with the department for théeplacemenof drinking water wells;
reimbursemenbf an amount paid to third parties for personal 2. Eligible costs for personal injury; and
injury to another individual or bfsite property damage associ 3. Eligible costs for property damage.
atedwith a petroleum product disclygr from an undground  History: Cr. RegisterFebruary1994, No. 458, &f3-1-94; CR 04-058: am. (1)
petroleumproduct storage tank system within the scope of thigisterrebruary 2006 No. 602,fe6-1-06.
chapter. The existence of these claims shall be made known to the
departmentby the responsible partyo later than 30 calendar Comm 47.37 Recovery of awards. Sale ofremedial
daysfrom the date that the responsible party knew or could hagguipmentor supplies shall comply with s. 101.143 (5) (a), Stats.
reasonablibeen expected to have knowfithe occurrence of the  note: section101.143 (5) (a), Stats., reads as follows: “If a person who received
injury or personal property losRRules established by thefiok  anaward under this section sells equipment or supplies that were eligible costs for
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which the award was issued, the person gi@lithe proceeds of the sale to the departprovidersand others who perform remedial action services, all

ment. The proceeds shall be paid into the petroleum inspection fund.” : ;
History: Cr. RegisterFebruary1994, No. 458, &f3-1-94; CR 04-058: and owne_rs,operators, an.d persqns owning home oil tank systems
rect Register February 2006 No. 602, 6-1-06. who file or attempt to file a claim under the PEECIBrogram shall

maintainrecords relevant to a claim for 6 years after claim- sub
Subchapter 1V — Credentials, Laboratories, Drilling ~ mittal and make available upon requestthe department, all

Firmsand Audits financial and work records deemed by the department as-neces
saryto support or investigate a claim or attempted claim.
Comm 47.40 Reimbursement and credentials. (b) Penalties. Penalties for violations of this section shall be

Remedialconsulting services and activities performed by indivicestablished in accordance with s. 101.143 (10), Stats.

ualsand firms whado not have the applicable credentials underNote: Section 101.143 (10), Stats., reads as follows: "PENBS (a) Any
owneror operatarperson owning a home oil tank system or service provider who

ch.Comm 5 to participate in the PEA:ErOQram may not be reim fails to maintain a record as required by rydesmulgated under sub. (9) (a) may be
bursed under the scope of this chapter unless the department detgiired to forfeit not more than $2000. Each day of continued violation constitutes

mines that denyingthe reim@bﬁugsement would  conflict with as(?)g’axmt; ﬁvﬁeer.or operatppr person owning a home oil tank system or service
achlevmgthe gc,)als of the PE rogram. providerwho intentionally destroys @ocument that is relevant to a claim for reim
History: Cr. RegisterFebruary1994, No. 458, &f3-1-94; CR04-058: rand  j;rsementinder this section is guilty of a Class G feldny

rect. Register February 2006 No. 602, &F1-06. e -
(c) Notification of work performedThe department magt

Comm 47.41 Laboratories and drilling firms. its request, require consultants and consulting firms registered to
(1) INSURANCE. (a) As of March 1, 1994, all Iaboratories-perpart'C'Pat'O'Tand all oganizations and individuals who perform
forming work under the PEGFprogram shall obtain and main fémedialaction services and all owners, operators gergons
tain errors and omissions (professiofiability) coverage of no ©Wning home oil tank systems to notify the department no less
lessthan $1,000,000 per claim, $1,000,000 annual aggregate @110 calendadays in advance of any work being performed
a deductible of no more than $100,000 per claim. ata site or sites. _ _

(b) As of March 1, 1994, all drillingirms performing work __(d) Parallel sampling equirement. At the request of the
underthe PECRA program shall obtairand maintain general department,consultants or firms registeredgarticipate or @a-
liability coverage, includingoollution impairment liabilityof no ~ nizationsor individuals who perform remedial action services
lessthan $1,000,000 per claing1,000,000 annual aggregate anghall,as directed by the departmetiike soil or groundwater sam
adeductible of no more than $100,000 per claim. gles a?d SUt_?_Ln't thet'sefsamples to adlab%ratl?t.ry fﬁeCIfled by Ithe

: - : epartmentThe cost of preparing and submitting these samples
i, CEVERseE e strance otinen by aborton a7 SRR o e o o
March 1, 1994. For all laboratory and drilling firms included irf©St ¢ap or cost estimate. The laboratory reports, for requested
aclaim, a certificate or certificates verifying the existence of t (rjn||olgsshall b_lghsent to Fhehd?pgrtment dlrecltly_ frogw hhg spe_co:
insurancecoverage as specifigd sub. (1), shall be submitted 1ed laboratory The cosof the laboratory analysis shall be pai
with the PECER claim. by the owner and submitted as part of the PECRIm.

. . History: Cr. Register February1994, No. 458, £f3-1-94; CR 04-058: am. (2)
(3) RaTING. The insurance coveraghall be provided by a (g) and (3) (a),.n(3) (b), renum. (3) ((SC) to (e) to be (3) (b) to (d) and @n(b) Register

firm that has an A.M. Best rating of at least “A-". February2006 No. 602, éf5-1-0
(4) ALTERNATE MECHANISMS. A laboratory or drilling firm
mayrequest the departmestipproval ofin alternate mechanism Subchapter V — Legal Issues

for meeting the requirement of the maximum deductible of

$100,000per claim. The department shall review the request andComm 47.50 Notifying the department of real estate
determinewhether the mechanismeets the requirement of thetransactions. (1) PROPERTYTRANSFERORLEASE. The owner or
rule. operatoror person owning a home téink system shall notify the

History: Cr. RegisterFebruary1994, No. 458, &f3-1-94; CR 04-058enum.  departmenbf any real estate transactioffieating the ownership
from Comm 47.415 Register February 2006 No. 602 5efl-06. or operation of a remediation site

(2) REAL ESTATE SALES AGREEMENT OR LEASE AFFECTING
5 RESPONSIBILITY FOR THE REMEDIATION. The sales agreement or a
drasefor a property being transferredleased prior to the comple
incurredreflect the remediation services and activities. tion of a remediation shall identify the pady parties responsible
(2) AppLicABILITY. The department magonduct field and for the completion of the remediation, responsible for the payment
financial audits as deemed necessary in order to further the g o?gcos_ts_ and eligible receive PEGk proceeds. The party or par
of the PECR program. Activities which may warrant the conduti §el|g|b|e to receive the PE@Faward shall submit a signed
: opy of the sales agreement or lease, a form W-9, apstbase

of a field or financial audit may include, but not be limited to, thﬁom any previous assignment afvard under s. Comm 47.15

Comm 47.42 Field and financial audits. (1) GENERAL.
The department shall routinely investigate remediation site
establishthat the remediation is appropriate and that co

following: . with the next claim.

(a) Complaints; History: Cr. Register February 1994, No.458, ef. 3-1-94; correction made

i i . unders. 13.93 (2m) (b) 1., Stats., Registeecember1998, No. 516; CR 04-058:

(b) High cost sites; . . am. Register Fébru)a(ry)2006 No. 602f,.géf—1—06.

(c) Cases where retrofits are being undertaken;

(d) New construction activities; Comm 47.52 Dispute resolution procedures.

(e) Receipt of additional information which messultin mod (1) Any person, including, but not limited to, owners, operators,
ifying the initial determination of eligibility; persons owning home d#nk systems and their agents may-sub

(f) More than one occurrence on a specific site; and mit a written complaint to the department regarding a consultant,

(g) Sites having commingled plumes. consultingfirm or other servige proyider '
Note: Defraudingthe PECR program may result in revocation or suspensibn (2) The depart_rnent may 'nveSt_'gate an_s_un_antsv consulting
credentialsssued under ch. Comm 5, and criminal prosecutions under chs. 939 &S or otherservice providers on its own initiative or upon the
943, Stats. receiptof a complaint. The department may conduct an investiga
(3) MAINTENANCE OF AND ACCESSTO RECORDS. (a) General. tion and make aetermination regarding a complaint as soon as
All consultants and consulting firms registered to participate, piacticablefollowing the receipt of the complaint. The depart
organizationsand individuals, includingut not limited to service mentshall take appropriate action based oml@termination. If
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it is determined that no further action is warranted or authorizéag. A transcript of the recorded hearing shall be prepapech

the department shall notify the personfeafed. requestt the expense of the party requesting the transcript: Cop
__History: Cr. RegisterFebruary1994, No. 458, £3-1-94; CR 04-058: am. Reg  jes of transcripts prepared under this section shall be provided to
ister February 2006 No. 602,feb-1-06. the other party oparties upon payment of the actual cost of eopy

ing or obtaining a copy of the transcript. The department may
requirepayment in advance. A transcript may be provided at the
departmens expense to a party who demonstrates impecunious
n&ssor financial need if that party has filed a petition for judicial

- 0 review. Where the department contracts with a court reportin
rights except aspecified in ss. Comm 47.03, 47.355 (2) (¢) 7. a"fﬁm for the preparatiogf transcripts, the fees clgad for trarl)n ’
(3) (2) and par(b) 2. scription and copying shall be equal to the fees gedrto the

(b) Appeal equirements.1. All appeals pursuant to this chap gepartmenby the court reporting firm.
ter shall be in writing and shall be received by the department N@jisory: cr. RegisterFebruary1994, No. 458, &f3-1-94; CR 04-058; am. Reg

later than 30 calendar days after the date of the decision beistgr February 2006 No. 602 feb-1-06; correction in (1) made under s. 13.93 (2m)
appealed.Appeals received more than 30 days after the date of {Pk/-» Stats.. Register February 2006 No. 602.
decisionbeing appealed shall be dismissed. For purpostssof

section, appeals received after30 p.m. shall be considered Comm 47.54  Arbitration. (1) APpLICATION. (a) If a
receivedon the next business day claimantwho files an appeal under s. Comm 47.53 requests use

Note: A claimant or an attorney representing the claimant may request an admifi§ arbitration and if the amount at jSSUG i_S $100,000 or tess,
trative hearing to review thiaction by delivering, mailing, or faxing a written requestappealshall be processed under this section.
for a hearing to: (b) 1. A request foarbitration shall be considered as a with

Comm 47.53 Appeals and hearings. (1) ApPPEALS. (@)
General. A responsible partyagent, consultant or consulting firm
may request a hearing with the department, as specified in
101.02(6) (e), Stats., on argecision dkcting that persor’legal

Delivery address: 1 i ; ; H
Department of Commerce PEGAppeals dra(\jwal ofI tkc;e apr|]oea: filed re?ardlng t?e SUb(JjeCt' <|)qf that grblt(atlon
201 West Washington Ae., 39 Floor andprecludes the claimant frogoing forward with an adminis
Madison, Wsconsin trative appeal regarding the same issues under s. Comm 47.53.
Mailing address: 2. Proceeding to an appeal hearing und€uosnm 47.53 pre
Department of Commerce PESRppeals cludesthe claimant from filing an arbitration request regarding the
Madison WI 53707-7838 sameissues.

Fax number: (c) A request for arbitration shdlkein writing signed by the
(608) 267-1381 claimantor their attorneyshall include the names and addresses

2. An appeal shall be signed by the person whose legal rightsll parties, and shall be made after denial of costs submitted for
areaffected by the decision being appealed or an attorney-repreimbursementhut prior to commencemeat a hearing under ch.
sentingsuchperson. Any appeal filed by a person other than ti227, Stats.

personwhose legal rights are fatted by the decision being (2) Score. Only the costs in the following categories may be
appealecbr an attorney representing thafeafed person shatie  the subject of arbitration under this section:

dismissed. (@) Investigating a petroleum product disgjear
3. Appeals of items identified as ineligible, as listed in s. (p) Planning remedial action.
Comm47.30 (2) or (3), shall be dismissed. (c) Conducting remedial action activities.

4. The written appeal shall list every reason the departsent’ (3) periniTions. (a) Deadlines. All time deadlinesn this see
decisionis incorrect and shall identify every issue to be consigion, except in sub. (10) (e) 1., are specified in calendar days.

eredin the hearing. Issues not raised in the written appeal under,) Terms. Except where otherwise specified, foowing
this subdivision are considered be waived and shall be dis (grmsare defined as follows for the purposes of this section:

missed. 1. “Administrator” meanghe administrator of the enviren

_(2) HearINGs. (a) General. All hearings shall be conducted ymentaland regulatory services division of the department, or his
in accordance with these rules and chapter 227, Stats. or her designee.

(b) Settlement agement prior to hearinglf the department 5 «Arpjtrator” means a person appointed in accordance with
and the dected partyare able to reach agreement on dispositiafl 101,143 (6s), Stats., and governed by the provisions of this sec
of an appeal prior to a hearing, the followiagfions shall occur: ion.

1. The settlement agreemesitall be transmitted in writing  Note: Section 101.143 (6s) Stats., reads as follows: “Upon the request of a person

to the administrative law judge designated by the secretahgof who files an appeal cd decision of the department under this section, if the amount
department atissue is $100,000 or less, the appeal shall be heamcbyr more individuals desig
p ) natedby the department to serve as arbitrator under rules promulgated for this pur

2. The settlement agreement shall be binding upon the partiessby the department. In such an arbitration, the arbitrator shall render a decision

i i atthe conclusion of the hearing, or within 5 business dégs the conclusion of the
WhenSIQned by both parties and returned to the department. hearing if the arbitrator determines tladditional time is needed to review materials

3. The settlement agreement shall be considered a jodnbmittedduring the hearing, fifming, modifying or rejecting thelecision of the

motion by the parties to dismiss the appeal its entirety or to dismgepartmentThe arbitrator shafromptly file his or her decision with the department.
: The decision of the arbitrator is final and shall stand as the decision of the department.
suchportions of the appeal as may be encompaisgele terms An arbitratofs decision may ndie cited as precedent in any other proceeding before

of the settlement agreement. the department or before any court. A decision under this subsection is subject to

(c) Prehearing discoveryThere shall beo prehearing discev reviewunder ss. 227.53 to 227.57 only on the ground thatebision was procured
by corruption, fraud or undue means. The record of a proceeding under this subsec

ery except as provided in s. 227.45 (7), Stats. tion shall be transcribed as provided in s. 227.44 (8).”

(d) Witness feesWitness fees and mileagé witnesses sub 3. “Claim” means the amount sought by a claimant as remedi
poenaedn behalf of the department shall be paid at the rate prgtion costs actually incurred by the claimant at a remediaiten
scribedfor witnesses in circuit court. ) 4. “Ex parte communication” means any communication,

(e) Location of hearings All hearings shall be held Madi-  written or oral, relating to the merits of an arbitration proceeding,
son,Wisconsin at a location determined by the departmegte- T petweenan arbitrator and any party or their agent, which was not
phonetestimony of individual witnesses and telephbearings  originally filed or stated in thadministrative record of the pro
may be held at the discretiaf the person designated by the secreeeding. Such communication is not ex parte communication if
tary as hearing dicer. all parties to the proceeding hanezeived prior written notice of

(f) Hearing transcripts. All hearings shall be electronically the proposed communication and have been given the opportunity
recorded. Any party mayequest a copy of the electronic recordto be present and to participate therein.

Register October 2007 No. 622


http://docs.legis.wisconsin.gov/document/register/623/b/toc
http://docs.legis.wisconsin.gov/code/admin_code

Removed byregister November 2007 No. 63or current adm. code seéwtp://docs.legis.wisconsin.gov/code/admin_code
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5. “Party” means the department and g®rson who has madethe communication or caused the communication to be
agreedpursuant to s. 101.143 (6s), Stats., to submit to an arbitraade,to show cause why that payaguments or claim should
tor one or more issues arising from a denial of incurred ¢osts not be denied, disregarded, or otherwise adversésctail on
havebeen claimed for reimbursement by a claimant. accountof the violation.

(4) APPOINTMENT OF ARBITRATOR. (@) The department shall (e) The prohibitions of this subsecti@apply upon appoint
establishand maintain a panel of environmental arbitrators. mentof the arbitrator and terminate the date of the final deci

(b) Within 10 days of receiving a request for arbitration, th&on.
administratorshall identify and submit simultaneously to (zi- (7) JoInT suBmITTAL. (a) Within 10 days after receipt of the
tiesan identical lisbf 6 individuals chosen from the panel of arbiarbitrator’sacceptance under sub. (&), the claimant and the
trators, whom the administratbelieves will not be subject to dis departmenshall jointly submit to tharbitrator a summary of one
qualification because of circumstances likely tofeaf or more issues arising from the denial by the department of
impartiality. Each partyshall have 10 days from the date of receipticurred costs claimed for reimbursemeencerning the site.
of the list to identify any individuals objected to, to rank thd&hejoint submittal shall be signed by the claimant or their attor
remainingindividuals in the order gfreference, and to return theney, and a representative of the departmantishall include all
list to the administratorlf a party does not return the list withinof the following:
thetime specified, all individuals on the list are deemed aceepta 1. A description of the sitand a brief summary of the actions
ble to that party From among the individuals whom the partiesakenat the site.
haveindicated as acceptable, and, in accordance with the-desig 2. A statement of the issues arising from the costs denied by
natedorder of mutual preferencé,any, the administrator shall the department in the claim, that are being submittedsfsmlution
appointan arbitrator to serve. If the parties fail to mutually agrag; arbitration.

uponanyof the individuals named, or if the appointed arbitrator’ 3 A statement that the parties consent to resolutitheof
is unable to serve, or fbr any other reason the appointment—caqﬁsuésjoin“y submitted to the arbitrator
e

not be made from the submitted lists, the administrator shall ma . )
; ! 4. A statement that the parties agree to be bound by the final
the appointment from among the other memtmirhe panel. In decisionon all issues jointly submitted to thebitrator subject to

no event shall appointment tie arbitrator by the administrator ; : s
takelonger than 30 days from the filing of the request for arbitrin€ right to challenge the final decision solely on the grounds and
n the manner prescribed in subl)1b) and (c).

tion. The administratos appointment notice to the arbitrator . ) -
op o 2. A statement that the parties agree that the final decision

shallinclude the names and addresses of all of the parties,-as gk > X : . :
videdin the request for arbitration. allbe binding only with respect to the costs at issue in the claim
submittedfor arbitration.

(c) The arbitrator shall, within 5 days of receipthig or her . - 1
noticeof appointment, file a signed acceptance of the case with the 8- A Statement that each signatory to the joint submittal is

departmengnd the claimant. The acceptance shall include-a df/thorizedo enter into the arbitration and to bind legally the party
closureto the parties of any circumstances likely teafimpar  'ePresentedby him or her to the terms of the joint submittal.
tiality, including any biasr any financial or personal interest in  (b) Any party may move to modify the joint submittal &bt
theresult of the arbitration, or any past or present relationship wif@tion to include one or more additional issues arising in the
the parties or their counsel, or any past or present relationship Wferredclaim. To be efective, the modificatiomust be signed
any known responsible party to which the claim may relate. Py the arbitrator and all other parties.
(d) If anyappointed arbitrator should resign, die, withdreey ~_ (8) FILING OFPLEADINGS. (a) Discovery shall be in accordance
disqualified,or otherwise be unable to perform the duties of thith this subsection.
office, the administratomay fill the vacancy in accordance with  (b) Within 10 days after receipt of the arbitratoacceptance
the applicable provisions of this subsecti@md the arbitration undersub. (4) (c), the claimant shall submit to the arbitrator 2 cop
processshall be resumed. ies of a written statement and shall serve a copy of the written
(5) CHALLENGE PROCEDURES. (@) If any party wishes to Statementupon all other parties. The written statement shall

requestisqualification of an arbitratpthat party shall notify the includeall of the following:

otherparties inwriting of that request and the basis therefor within 1. A statement of facts, including a descriptafrthe costs

5 days of receipt of the information on which the request is bas#tturredby the claimant in connection with the action taken at the
(b) The administrator shalhake a determination on anySite that havebeen denied by the department, and statements

requestor disqualification of an arbitrator within 7 days after th&vhich state with particularity the basis for the claimsasertion

departmenteceives the request, and shall notify the paities thatthe costs denied by the department are eligible.

writing of the determination. This determination shall be within 2. A description of the evidende support of both of the fel

the sole discretion of the administratand that decision shall be lowing:

final. a. The site at which the action was taken is an eligible site pur
(6) Ex PARTECOMMUNICATION. (a) No partyor agent of a party suantto s. Comm 47.02.

may make or knowingly cause to be made to the arbitrator an ex b. There wasa dischage from a petroleum product storage

parte communication. systemof an eligible petroleum product at the sitewhich the
(b) The arbitrator may not make or knowingly cause to j€medialresponse action was taken.

madeto any partyor agent of a party an ex parte communication. 3. A complete list of the specific costs which were denied by
(c) The administrator may remove the arbitrdtoany pre the department which the claimant has requested be the subject of

ceedingin which it is demonstrated to the administrat@atisfac ~ the arbitration proceeding.

tion that the arbitrator has engaged in prohibited ex parte commu 4. To the extensuch information is available, the names and

nication to the prejudice of any partlf the arbitrator is removed, addressesf all identified owners for the site, and the volume of

the procedures in sub. (4) (d) shall apply thetanks and nature of the petroleum products that contributed to
(d) Whenever aex parte communication in violation of thisthe contamination. _ _
subsectioris received by omade known to the arbitratdne arbi 5. Any other statement or documentation that the claimant

trator shall immediately notify in writing all parties to the pro deemsnecessary to support its claim.

ceedingof the circumstances and substance of the communication(c) If any issue concerning the adequacy of the claimant’
and may require the party who made the communicatioaused remedialaction has been submitted for resolution or may arise
the communication to be made, or the party whose representativging the arbitratols determination of thelollar amount of
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response&osts recoverable by the claimant, the statement shall bgb) Any information requested undpar (a) shall be sub

accompaniedwvith an index of any documents that formed thenittedto the arbitrator and served upahother parties, within 5

basisfor the selection of the remedial action takethatsite, and daysafter receiving the request.

acopy of all indexed documents. (c) Within 10 days after receipif either the submittals under
(d) Within 14 daysafter receipt of the claimastivritten state  sub. (8) or the information requested under (@3¢ whichever is

ment,the department shall submit to the arbitrator 2 copies of applicable,the arbitrator shall render a proposed decision and

answerandshall serve a copy of the answer upon all other partiehall mail the proposal to the parties, unless the parties have

The answer shall include all of the following: settledthe dispute prior to the decision.
1. A brief statement of the departmerttiasis for denyinthe (d) Within 10 days after receipt of tiEroposed decision, a
costsat issue that are the subject of the arbitration. party may submit additional information to the arbitratamdif
done,shall serve a copy of the additional information to all other

2. Any objections to thetatemenbof facts in the claimarg’

written statement, and, if so, a counterstatement of facts. ~ Parties.

{ (e) 1. Within 5 business days after receipt of any additional

3. A description of the evidence in support of the depar, . . .
ment'sdenial of the costs at issue and any supporting documer#I glrr(r;g(t:lig?osnubmltted under pafd), the arbitratoshall render a

tion thereof. . - . - .
4. Any objections to the remedial action taken by the claimagt . a1 aicr |t Shallbe fmited in accordance wih the arbira
atthe site based uport any documents that formed the basis foyéps jrisdiction as established in sub. (9), and shall if ssmes
o havebeen jointly submitted by the parties for resolution, contain
5. Any other documentation that the department deems rejge arbitratots determination of the dollar amount of costs denied
vant,including documentation that the department deems necgg the department, if anyo be awarded to the claimant.
saryto support its denial of costs submitted by the claimant for (f) The parties shall accept as legal delivery of the finat deci
reimbursement. . sionthe placing in the United States mail of a true copy of the final
(9) JURISDICTION OF ARBITRATOR. (@) In accordance witlhe  decision, sent by certified mail, return receipt requested,
proceduresstablished by thisection, the arbitrator is authorizedaddressetb each partg last known address or each partgttor
to arbitrate one or more issues arising from the denial by they’slast known address, or by personal service.
departmenbf incurred costs in a claim for reimbursement. (g) Notice of the final decision shall be published by the
(b) The arbitratdis authority is to rendex decision regarding departmenbn its b site. The notice shall include the name and
the denial of incurred costs claimed and is limited to only thecationof the site concerned, the names of the parties to the pro
issuessubmitted for resolution by the parties in the jesimbmittal ceeding,and a brief summary of the final decision.
for arbitration. Any issues arisinfgom the denial of incurred  Note: Notices of arbitrator decisions are posted at the Department of Commerce
costsclaimed that are not submitted for resolution shall be deemgpsite at wwacommerce.state.wi.us, under petroleum programs andRECF
to be waived and shall not be raised in any action seeking enforce(11) EFFECTAND ENFORCEMENTOF FINAL DECISION. (&) The
mentof the decision for the purpose of overturning or otherwidihal decision shall beinding and conclusive upon the parties as

challengingthe final decision, except as provided in subk) () to the issues that were jointly submitted by piaeties for resotu
and(c). tion and addressed in the decision.

. . Note: As established in s. Comm 47.54 (1) (b) 1., an arbiteattecisi t
(c) If the issue of the dollar amount of incurred costs that Weggappealed under s. Comm 4753, (1) (b) 1., an arbitsatlsrcision may no

deniedby the department has been submitted for resolufien, () As established is. 101.143 (6s), Stats., the final decision
arbitratorshall determine, pursuant to p@), the dollar amount \;nqerthis section is subject to review under ss. 227.53 to 227.57,
recoverableby the claimanand shall award the amount of SUChStats.,onIy on the ground that the decision was procurecolsy
coststo the claimant. _ ruption, fraud, or undue means.
_ (d) The arbitrator shall uphold the departmexenial of costs (¢) Except as necessary to shivaud, misconduct, partiality
in full or in part unless the claimant can establish that gdeor  or excess of jurisdiction cauthority in any enforcement action,
of such costs were either of the following: aparty may not raise, for thrurpose of overturning or otherwise
1. Eligible costs based upon the departnselit of eligible challengingthe final decisionissues arising in the claim that were
costsin s. Comm 47.30, or the schedule of usual and customagt submitted for resolution by arbitration.
costsestablishedby the department under s. Comm 47.325 for the (d) Neither the initiation of an arbitration proceeding nor the
periodin which the costs were incurred. renderingof a final decision shall preclude atherwise #&ct the
2. Clearly not excessive and clearigcessarytaking into ability of the State of \¢consin, including the department, to do
accountthe circumstancesf the remedial action and relative toany of the following:

the usual and customary cost schedule established lefiat- 1. Seek injunctive reliebr enforcement against the claimant
mentunder s. Comm 47.325 for the time period in which the costs further remedial action at the site concerned pursuant to s.
wereactually incurred. 101.144 Stats., or any other applicable statugulation, or legal

(e) If the arbitrator upholds the departmentenial only in theory.
part, the arbitrator shall award to tbiimantonly those costs 2. Seek anyelief for any violation of criminal law from any
incurredin connection with the portions of the remedial actionlaimant,consultant, commodity providerontractoror subcon
that were upheld along with any associated interest that wasctor.
denied,less any remainindeductible and subject to occurrence 3. Seek any relief, civil or criminal, from any person not a
maximums. partyto the arbitration proceeding underl01.143, Stats., or any
(f) The standard of review to be applied by the arbitrator to th¢herapplicable statute, regulation, or legal theory
department'seimbursement denial decision shall be whether the (12) Feesanp ExPENSES. (a) In any arbitration conducted, all
decisionwas arbitrary and capricious, or otherwise not in accorfeesandexpenses of the arbitrator shall be divided equally among
ancewith law. all parties. All other expenses shall be borne by the party incurring
(10) ARBITRATION DECISION. (a) Within 5 days after receipf ~ them.
the statement and answer submittedier sub. (8), the arbitrator  (b) The department shall establish the per diem fee for the arbi
shall review the submittals and request any needed additiotr@tor prior to the commencement of any activities bydHatra
informationfrom the claimant or the department. tor.
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21 DEPARTMENT OF COMMERCE Comm 47.62

(13) MisceLLANEOUS PROVISIONS. (@) Any party who pro from data collected durinthe investigation, and submitting any
ceedswith arbitration knowing that any provision or requirementonsultanteports required by thsubchapter or s. 101.143, Stats.
of this section has not been complied with, and who fails to object(2) DepARTMENT'S RESPONSIBILITIESDURING THE INVESTIGA-
theretoeither orally or in writing ina timely mannershall be tion. The departmergthall be responsible for tracking the expen

deemedo have waived the right to object. diture of funds for investigation activities as reported by the inves
(b) The original of any joint submittal for arbitratiampdifi-  tigation consulting firm, in accordance with s. Comm 47.62.
cationto any joint submittal for arbitratiorpleading, letteror (3) REIMBURSEMENT AND COST CONTROLSDURING THE INVES-

otherdocument filed in the proceeding, excépt exhibits and TicaTioN. For all investigation work that is not publicly bid under

otherdocumentary evidence, shall be sighgdhe filing party or  this subchapterthe usual and customary cost schedeferenced

by his or her attorney in s. Comm47.325 and the maximum costs specified in s. Comm
(c) All papersassociated with the proceeding that are servdd.337(2) shall apply to reimbursement of all costs.

by a party to an opposing party shall be served by persendba,  Nats Under s, Comby 53 (& (0, the deparmert ul ot e cammory

or by United States first class mail, or by United States cert|f|€ ergy the L?sual and cus%omar’y cost schedule established under s. Comm 47.325,

mail, return receipt requestedddressed to the palyattorney; or by the public bidding process in this subchapter

or if the party is not represented by an attorney or the attorney carmistory: CR 04-058: crRegister February 2006 No. 602, &f-1-06.

not be located, to the last known address of the paiypapers S . .

associateavith the proceeding that are served by the arbitrator o COMM 47.62  Periodic progress reporting during a

by the department shall be served by personal service or by Unﬁjgﬁ investigation. (1) FREQUENCYOFREPORTS. (@) ' inform

Statescertified mail, return receipt requested, addressetigo 1€ department of the consulting firsporogress and testimated

party’s attorney; or if the party is not represented by an attorn stof work remaining in the investigation for each occurrence,

or the attorney cannot be located, to the last known address of{ffgconsulting firm for a site investigation shall periodicaiyo
party. mit reports to the department in a format prescribed by the depart

(d) If any provision ofthis section, or the application of anyment,no later than the recurring, earlier of the following dates:

provision of this section to any person or circumstance is heiﬁ 1. The z_iglniversary date of the ‘?gng‘?d bebtween the firm and
invalid, the application of that provision to other persons or cil1€ reésponsible parhexcept as provided in pgb).

cumstanceand the remaindef this section shall not befatted 2. The end of the calendar month that follatve month of
thereby. completion of eaclnvestigative phase specified by the DNR or
History: CR 04-058: crRegister February 2006 No. 602, &-1-06. the department.
. . - Note: See sub. (3) for information dairectivesfrom the departmerr the DNR
Subchapter VI — Competitive Public Bidding to carry out specific investigation activities.
Note: See sub. (4) for filing a notice of completion of an investigation.
Comm 47.60 Selection of an investigation consult - (b) After a report is filed under pgg) 2., the anniversary shall

ing firm and notification to the department. (1) InmAL - bebased on the date of that report.

CONTRACT. (a) No later thari4 days after a PE@Fregistered  (c) For occurrences that are not covered under s. 101.144 (2)
consultingfirm executes or terminates a writteantract with a (b), Stats., the department shall send the DNR a copy of the reports
responsibleparty for investigating a dischge from a petroleum receivedunder par(a).

productstorage system, the consulting firm shall submit to theNote: Section 101.144 (2) (b), Stats., provides thatigqsartment has oversight
department notification form prescribed by the department. responsibilityfor “a dischage of apetroleum product from a petroleum storage tank

. ; ; Coti ; if all of the following apply:
Note: See s. Comm 47.71 for special requirements for existing sites. ! h ) . o .
. : ; : ; 1. The site of the dischge is classified, as provided under sub. (3m) (a) 3., as
Note: As established in s. Comm 47.30 (2) and (i), the department will not Lo : -
reimburse costs, including interest costs, fo(r ?’amy wgk perfot?a&deen the due mediumrisk or low risk, based on the threat that the digthposes to publisealth,

! ; f - tyand welfare and to the environment.
?Sa;iﬂ;@fjfnﬂﬁfyequ'md under this subchapter and the date a past-due subrf . The site of the dischge is not contaminated by a hazardous substance other

Note: The contracts referencedtimis section are required by s. Comm 47.33 (2 hanthe petroleunproduct, including any additive, that was disgeat from the

y > h S etroleumstorage tank.”
(@) 1. As established in 5. Comm 47.30 (2) (L) and (i), the department widinet Note: Section 101.144 (1) (adtats., establishes the definition of high-risk sites,
b_ursecosts, including interest costs, for any site investigation work performed Olétsfollows. “Except as provided under sub. (3g) ‘high—risk site’ means the site of
side of these contracts. . :

> . i . a dischage of a petroleum product from a petroleum storage tank if at least one of
(b) After receipt of a termination notice under.p@), the thefollowing applies:

departmengha” notify the responsible paltl?f the requirements 1. Repeated tests show that the disgbdras resulted in a concentration of-con

in sub. (2) for ssubsequent contract and for ineligibility of interesfminantsn awel used to provide water for ?g;r_“a” consumption that exceeds a pre

costs. o 0Zl.fPettroleum produ%t thatkiJs not in tdi(sjsol\pirliise is prtesent with a thickness of
(2) SUBSEQUENTCONTRACTS. (@) If a contract under sub. (1) ©-91teetor more, as shown by repeated measurements.

is terminated before completionf the investigation, and the upraiecoy a pable ity & deined i s. 106,01 (5, or withi 100 foet of any other

responsibleparty does not, within 60 days after the date of theell used to provide water for human consumption.

noticein sub. (1) (b), perform either of the actions specified in4- An enforcement standard is exceeded in fractured bedrock.”

pars.(b) and (c), any interest costs relating to the work under théNote: Sees. Comm 47.71 for special requirements for existing sites.

terminatedcontract, whichaccrue between the termination date (2) DEPARTMENT RESPONSE TO INVESTIGATION PROGRESS

andthe beginning of a new contract, may not be reimbursed by tePoORTS. After receiving a progreseport under sub. (1), the

department. departmenshall record the receipt and send a written response to
(b) Execute another written contract with a PBECFegistered theresponsible party and the consulting firm, providing an assess
consultingfirm for completing the investigation. mentof the financial management of the investigation, an assess

(c) Obtain written approval from the department for addition

ﬂentof the estimate of the cost to complete the investigation for
time to comply with par(b).

eoccurrence, and a decision, if possiloieywhether or not the

History: CR 04-058: crRegister February 2006 No. 602, &-1-06. chggences subject to the public bidding process in s. Comm
Comm 47.61 Management during a site investiga - (3) DIRECTIVES FROM THE DEPARTMENT OR THE DNR TO CARRY

tion. (1) CONSULTING FIRM'S RESPONSIBILITIESFOR THE INVES-  OUT SPECIFICINVESTIGATION ACTIVITIES. At any time during the
TIGATION. The consulting firm selected to perform the investiganvestigation,either the department, for an occurrence covered
tion shall be responsible for planning and completing alinders. 101.144 (2) (b), Stats., or tB&R, for any other occur
investigationactivities in the most costfettive manner pes rencemay direct the responsible party and the consulting firm to
sible,drawing professional engineering and geologic conclusionarry out specificactivities necessary to achieve the most cost-
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effective collection of investigation data necessaryléermine (2) CoMPLETION OF A SCOPEOF WORK. (a) Whenever a cen

whetherthe occurrence isubject to competitive public bidding sulting firm completes acope of work designated by the depart

andto define a closure standard, remediatiogeagior scope of ment,a claim for eligible costs incurred for thetope of work

work for the remediation. shallbe submitted to the department, no later than 120 days after
Note: See the Notes under sub. (1) (c) for a rejfitihe relevant text in s. 101.144 completingthat work.

(2) (b), Stats. . . .
Note: Section Comm 4611 addresses the classification anansfer of sites (b) The department may waive the requirement |n(|az)rfor

betweerthe DNR and the department, and s. CommM6L (b) reads awllows: ~Small scopes of work that do not include a change didfarent
“Until a classification determination is made by the agency that receives a subm(f@hsumngﬁrm_
undersub. (2) or (3), DNR has administrative authority for the site.” (3) INELIGIBLE INTERESTCOSTS (a) Failure to file. claim prior

(4) NOTICE OF COMPLETIONOF INVESTIGATION. () By the end to the deadline prescribed in sub. (1) shall result in ineligibility of

of the calendar mon;h that follows tbensulting_firms develop any interest expenses incurred between the date of the depart
mentof all investigation data necessary to define either the-renje < - tice and the date a claim is filed

diation taget or the scope of the remediation for an occurrence, b) Failure to fi lai oo the deadii ibed i

the firm shall file with the department a notice of completion of () _Failure to file a claim prioto the deadline prescribed in

aninvestigation, on a form prescribed by the department. ~ 5ub- (2) shall result inineligibility of any interest expenses
Note: As established in s. Comm 47.30 (2) and (i), the department will not incurredbetween t,he,da,te of the completlon of the SCOM

reimbursecosts,ncluding interest cost, for any work performed after submittal of thandthe date a claim is filed.

noticeof completion under this subsection and prior to the departrisstiance of History: CR 04-058: crRegister February 2006 No. 602, &-1-06.

aresponse under sub. (5).

(b) For occurrences that are not covered under s. 101.144 (2Comm 47.63 Exemptions from competitive public
(b), Stats., the department shall séimel DNR a copy of the notice bidding. (1) GENERAL. Pursuant to s. 101.143 (3) (cp), Stats.,
receivedunder par(a). the following exemptions may apply to an occurrence:

(5) DEPARTMENT RESPONSETO NOTICE OF COMPLETION. After (a) The department or the DNR may wathe public bidding
receivinga notice of completion of an investigation of an oecuprocessn s. Comm 47.68 for the reasons set forth in s. 101.143
rence thedepartment shall send a written response to the resp@3) (cp) 2., Stats.
sible party and to the consulting firm, containing a decisiothby _ Note: Section 101.148) (cp) 2., Stats., provides that either the department or the

i ; R may waive the competitive public biddingguirement “if an enforcement stan
departmenbr the DNR on whether the occurrence is SUbJeCt ﬁgdis exceeded in groundwater within 1,000 feet of a well operated by a public util

public bidding, or whether the responsible party may proteedity, as defined in s. 196.01 (5), or within 100 feet of atiyer well used to provide

remediatethe occurrence or take other action directed by theter for human consumption.”

departmenbr the DNR. (b) An occurrence is exemfrom the public bidding process
Note: See s. Comm 47.623 for determining which occurrences are subject to pwb s. Comm 47.68 where or while the circumstances in subs. (2)

lic bidding. iddi H i i
Note: See s. Comm 47.328d 47.337 for cost controls for work that is not subjec{ﬁ e(%) e?)gllr)tl%zrn\tlvgre{’l’? g %ngdmg Process Is otherwise waived by

to public bidding.
Note: As established in s. Comm 47.30 (R) and (i), the department will not (2) EMERGENCYACTIONS. Work performedas part of an emer

reimbursecosts, including interest costs, for any work performed more than5 bugj i ithi H
nessdays after the departmeassues a decision under this section that an occurren encyaction within the initial 72 hours after the onset ofrieed

is subject to the public bidding process in s. Comm 47.68, if the work is conduct&d the action, is not subject to the public bidding process in s.
outside of that process. Comm47.68.

(6) PROVIDING DEPARTMENTRESPONSESO THEDNR. For occur (3) BIDDING IS NOT COST EFFECTIVE. The department may
rencesthat are not covered under s. 101.144 (2) (b), Stats., h&ive the public bidding process in s. Comm 47.68 after deter
departmenshall send th®NR a copy of all written departmental mining that either bidding would nde cost-ééctive, or the esti
responsesssued under this section. matedadditional cost to complete a scopenafrk is reasonable.
(Z)I\l(gt)ezstsaeé the Notes under sub. (1) (c) for a repffitie relevant text in s. 101.144 (4) ALTERNATIVE ACCEPTABLE BIDDING PROCESS. The depart

History: CR 04-058: crRegister February 2006 No. 602, &+1-06. mentmay waive the public bidding process in s. Comm 47.68
after determining thah responsible party has used an acceptable

Comm 47.623 Assignment to public bidding. alternativecompetitive bidding process to choose the consulting
(1) CosTESTIMATE EXCEEDS$60,000. (&) Occurrences undethe firm and establish an estimated cost to define a clatanelard,
department’sjurisdiction. Unless exempted under s. Comnremediationtarget, or scope of work for the remediation.
47.63,an occurrence covered under s. 101.144 (2) (b), Stats., sha{5) TemporARYDEFERRALOFPUBLIC BIDDING. (a) The depart
be subject to the public bidding process in s. Comm 47.68 if thgentmay defer public bidding for an occurrence that is sulect
departmenestimates that the cost to complete a site investigatigfe public bidding process in s. Comm 47.68 after determining
andremedial action will exceed $60,000, including interest.  thatadditional investigation activities will produce specific data

(b) Occurrences undebNR jurisdiction. Unless exempted andinformation which will contribute t¢he bidding process in s.
unders. Comn¥7.63, an occurrence that is not covered underGomm47.68 for that occurrence.

101.144(2) (b), Stats., shall be subject to the public bidding pro (b) The department shall provide written notice to the
cessin s. Comm 47.68 if the DNR estimates that the cost to cofgsponsibleparty and the consulting firm specifying the cendi
pletea site investigation and remedial actieil exceed $60,000, tionsto be met during the deferral period.

including interest. (c) The consulting firm shall cease work on the occurrence
(2) CosT ESTIMATE DOES NOT EXCEED $60,000,0R INCURRED  afterthe conditions that justified the deferral have been amet,
COSTS EXCEED $60,000, INCLUDING INTEREST. Occurrencesnot  shall submit a written notice thereof to the department withén
includedin sub. (1) shall be subject to the public bidding process days following. Wrk may recommence only after authoriza
in s. Comm 47.68 if so directed by the department. tion to proceed is received from the department.
History: CR 04-058: crRegister February 2006 No. 60, &f1-06. Note: As established in s. Comm 47.30 (8) and (i), the department will not
) ) ) reimbursecosts, including interest costs, for any wpsetformed in violation of this
Comm 47.625 Claim submittal required. (1) AssIGn Pa,r\‘agrapg-d 101143 (3) (6p) 5., S N B - o
i ote: Under s. . cp) 5., Stats., the agency waiving competitive public
MENT TO.PUBLIC BIDDING. Whenev_er the department notifies %iddingfor an occurrence must provide notice to the other agencytigsuing the
responsibleparty and the consulting firm that an occurrence (gjver.
subjectto the public bidding process in s. Comm 47.68, a claimNote: Under s. 101.143 (4) (cm), Stats., the schedule of usual and custmsiary
for eligible costs incurred uto then shall be submitted to thereferencedns. Comm 47.325 must be used to determine the amount of etigétte
r an occurrence farvhich a competitive bidding process is not used, except-in cir
depa’rtmer_ltno later than 120 days after the date of the dep mstancesinder which higher costs must be incurred to comply with s. 101.143 (3)
ment’snotice. (c) 3., Stats., and with enforcement standards.
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23 DEPARTMENT OF COMMERCE Comm 47.68

Note: Section 101.143 (3) (c) 3., Stats., provides that the owner shall “conduct 5, In any prior occurrence that has been publicly bid, failed
all remedial activities at thaite of the dischae from the petroleum product storage i -
systemor home oil tank system necessary to restioeeenvironment to the extent to do either of the foIIowmg.

practicableand minimize the harmful fects from the dischge as required under s. a. Pay subcontractors after receiving payment for them.
292,11 - . )
History: CR 04-058: crRegister February 2006 No. 60, &1-06. b. Obtainlien waivers on or before the date of the final-pay

mentby the responsible party or the PECBrogram, from all

Comm 47.64 Bidding completion of an investiga - subcontractorpaid under subd. 5. a.
tion. (1) INVESTIGATION ACTIVITIES MAY BE BID. During a site 6. Failed to execute a contract with a responsible party as
investigation,if eitherthe department or the DNR determines thatquiredin s. Comm 47.69 (1).

anoccurrence is subject to the public bidding process in's. Comm 7 Eajled to commence work within 45 days after executing
47.68,the department shall proceedder either of the following: 5 contract, as required in s. Comm 47.69 (3).

(2) For occurrences that are covered under s. 101.144 (2) (b)(p) |n making disqualification decisions undkis section, the
Stats. the department shall issuevatten directive to the respen penartmenshall excuse failures that are shown to be due to fac

sible party and the consulting firm to cease all work except ggq\yhich arebeyond the control of a bidding individual or firm
otherwiseauthorized by the department. The departrs@atl ¢, has a respor)wlsible pargyinability to obtaigfinancing. '

thendirect the occurrence through the public bidding process’n . ) -
s.Comm 47.68. 9 P gp (2) PERIOD OF DISQUALIFICATION. The period of disqualifica

Note: As established in s. Comm 47.30 (2) (r) and (i), the department will net reit{on shall be 2 rounds of pUb“_C bldd_ll"]g f_OI’ the fidisqualifica
bursecosts, including interest costs, for any work perforinadolation of this sub  tion, 4 rounds for the second disqualification, antbuids for any
section. subsequendlisqualification.

(b) For occurrences that are not covered under s. 101.144 (Rjote: The department may consider disqualification from public bidding as-a con
(b), Stats., the department shall notify the responsible party drighting factor when applying other disciplinary actions to any individual or firm.
the consulting firm that no further costs wlile reimbursed except  (3) WRITTEN NOTICE OF DISQUALIFICATION. The department
as established through the publiédding process in s. Comm shall provide written notification ta@ny individual or firm dis
47.680r as otherwise authorized by the department. qualified from submitting bids. The notification shall specify the
_ Note: See the Notes under s. Comm 47.62 (1) (c) for a reprint of the relevant tessondor the disqualification, the period of the disqualification,
in's. 101.144 (2) (b), Stats. the consequencender s. Comm 47.69 that post-bidding -con

(2) SCOPE OF WORK FOR BIDDING AN INVESTIGATION. The g’actsat other sites may not be executed, and the righictist
departmentnay bida scope of work to include the remainder o [)appeal the departmesitiecision.

aninvestigation, where the investigation has stopped under su
). (4) CORRECTIVEACTION BY DISQUALIFIED INDIVIDUAL ORFIRM.

History: CR 04-058: crRegister February 2006 No. 602, &-1-06. The department may require an individual or firm that has pre
viously been disqualified to post a fidelisurety or performance
Comm 47.65 Department to determine scope  of bondor to take other corrective action specified by the depart
work to be bid. Prior topublic bidding, the department shallMent,to protect owners or operators and the PE@Rd from
determinewhether the scope of work to be will be the work ~ failure to carry out the work specified in the public bidding-pro
necessaryo achieve closure, work to a defined remediation tagessin s. Comm 47.68.

get,or completion of a defined set of activities. (5) PROTESTSAND APPEALSBY DISQUALIFIED INDIVIDUALS OR
History: CR 04-058: crRegister February 2006 No. 602, &f1-06. FIRMS. An individual orfirm that receives a notice of disqualifica

tion may protest the disqualification. Timelividual or firm shall

Comm 47.66 Bidder qualifications. (1) GENERAL. file a written protest with the director thfe bureau of PE@Fno

Bids may be submitted only by representatives of consuitimg  laterthan5 business days after issuance of the notice in sub. (3).

which are registered under ch. Comm 5 and which meet alt eligihe filing shall include all of the reasons for the protest. fewy

bility requirements in this section and in the bid specificationssonnot listed for the protest shall be deemed waived. The director
Note: The consulting firm retained by the responsible party to carry out the inve§y the directols designee may resolve the protest by either

tigation is eligible to bid remedial activities if the consulting firm meets all eligibility . s . X . .
requirementsn this section and in the bid specifications. upholdingthe departmerg’determination or by removing a dis

(2) PERFORMANCEASSURANCE. Every bidding firm shall sub qualification, and shall issue a written decision later than 5
mit a certified commitment to complete the work described in thg!Sinesslays aftereceiving the protest. A protestor may file a
bid specifications and in the submitted, for the price proposed Written appeal of the decision of the buregitector or designee,
in the bid. to the administrator athe environmental and regulatory services
division, no later than 5 days after issuance of the decision, pro

3) DISQUALIFIED INDIVIDUALS OR FIRMS. No individualor . T
firrr(l t)hat hgs been disqualified undeitComm 47.67 may submit vided the protestor alleges a violation of s. 101.B48s., or of
abid until the period of disqualification has ended and all cerref!iS chapter The administrator or designetall resolve the
tive actions required by the departmenteimstate the individual aPPeaithout hearing and issue a written decision no later than
or firm have been met. 5 business days after receiving the appeal. The decision on the

History: CR 04-058: crRegister February 2006 No. 602, &f1-06. appealshall be mailed or otherwise furnished to the protedtor
the event of the filing of a timely appeal under this subsection, the
Comm  47.67 Disqualification from  bidding. departmenimay not proceed further with disqualifying uali-

(1) GROUNDS FOR DISQUALIFICATION. (@) The departmemhay Vidualor firm from public bidding until a decision is issued on the

disqualify from public bidding any individual or firm that hasappeal. _
doneany of the foIIowing: History: CR 04-058: crRegister February 2006 No. 602, &F~1-06.

1. Failed to complete a scope of work withireanbursement

capestablished through public bidding. Comm 47.68 Competitive public bidding process.

. . - . 1) PUBLISHING THE REQUESTFORBIDS. The department shall post
2. Failed to complete the scope of work in a bid in a time request for bids on the departmerititernet Viéb site.

manner. . . . i . Note: Requests for bids are posted at the Department of Commetrasitdat
3. Failed to meet requirements in DNR rulesadnid project. www.commerce.wi.gowinder petroleum programs and PBCF

4. Received one or more notices frome department under  (2) SusMITTING BIDS.  Firms submitting public bids in
s. Comm 47.62 (2) that assess the financial management ofrasponseo thebid specifications shall comply with all of the-fol
investigationas unacceptable. lowing:
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(a) Bidders shall submit bids in a formattescribed by the actionor the cap for a defined scope of work. No later th@an
department. businessdays after making its decision, the department shall

(b) Bidders shall submit bids so that the bids are received Bgtify the responsible party of the departmexteterminatiorof

the department no later than 4:00 p.m. on the bid—-endiidatd  theleast costly method of remedial action or the cap fiefmed
in the bid specifications. scopeof work, and shall specify the maximum amount that will

1-pereimbursed.
(3) EVALUATING BIDS. (a) The department may not ConSIdeP Note: See the Note under s. Con##.62 (1) (c) for a reprint of the text in s.

anylate bids. Thelepartment shall rank all remaining bids solelyo; 144(2) (b), Stats., that establishes which occurrences are under the dieéction
on thebasisof cost, in ascending order from the least costly to thig department. All other occurrences are under the direction of the DNR.

most costly The department shall then evaluate only the bid con (c) For occurrences under the direction of the DNR, the depart
tainingthe least costly proposal, to determine if all requirementsentand the DNR shall jointly consider the least costly qualified
of the bid specifications will be met, if the remedial strategy Isid identified under sub. (3) in determining teast costly method
appropriateto the geologic setting, aifdthebid is likely to estab  of remedial action or the cdpr a defined scope of work. No later
lish an amount to sfitiently fund the activities and outcomethan10 business days after making the decisiongdémartment
objective contained in the bid specifications. The departmesHallnotify the responsible party of tliepartments’ joint deter
shall continue the evaluation procasstil the least costly quali mination of the least costly method of remedial actiothecap
fied bid is identified. for a defined scope of work, and shall specify the maximum

Note: As established in s. 101.143 (3) (cp)Sitats., the purpose of the least costygmountthat will be reimbursed.
qualifiedbid is to assist the department, or the department and the DNRking . . .
adetermination of the least costly method of remedial action. See sub. (7) for further(d) 1. The determination of the least costigthod of remedia

informationabout that determination. tion or the determination of theap for a defined scope of work
(b) The department shall reserve the right to reject any or ahiallestablish the maximum costs eligible for reimbursement by
bids. the PECFA program, excepivhere that maximum is increased

(4) NOTICEOFDISQUALIFIEDBID. The department shairovide ~unders. Comm 47.70 (3). _ _ S
written notification to any individual or firm that submitted a-dis NO& See s. Comm 47.71 (5) for special requirements for existing sites. =
qualified bid. Thenotification shall specify the reasons for the 2- Any additional costs above the maximum established in
disqualification,and the right to protest or appeal the departmengubd. 1. or s. Comm 47.70 (3) shall be the responsibility of the
decision. responsibleparty

(5) NOTICE OF INTENT. The departmenshall announce its History: CR 04-058: crRegister February 2006 No. 602, &-1-06.
intentto select the least costly qualified bid to assistatermin Comm 47.69 Responsible party’ s contract with a

ing the least costly method of remedial action or a cap for a definggder, (1) CONTRACTWITH REMEDIATION CONSULTINGFIRM. (a)
scopeof work. The department shall send the announcementgceptas provided in pars. (c) or (d), no later than 60 days after
writing to theresponsible party and shall post the announcemeRk department issues the notification under s. Comm 47.68 (7) (b)
onits Internet b site. The announcement shall identify the bigy (¢) "the responsible party shall execute a written coniriict

the department has determined to be the least costly qualified oneof thefirms that submitted a bid under s. Comm 47.68 (2), to
Theannouncement shall identify all low bids that have been diserformthe work identified in the notification.

qualified. TI‘_\E announcement Sha“ be provided at leadiust Note: A model contract is available from the Environmental and Regulatory Ser
nessdays prior to the determination of the least costly method \ees Division at FO. Box 7838, Madison, WI 53707-7838, or at telephone
the determination of a cap. 608/267-375&nd 608/264-8777 (TTY), or at the Department of Commereie W

. . siteat wwwcommerce.wi.gawnder petroleum programs and PBCF
(6) PROTESTSAND APPEALS. A responsible partpr a bidder 1y Fajlure to execute the written contract as required in par
may protest the departmestselection andse of the least COStIyIiga) shall result in ineligibilityof any interest expenses incurred
qualified bid to assist in making the determination in sub. (7). TH&), the date of the notification under s. Comm 47.68 (7) (b) or

protestorshall file a written protest with the director of the bureagsy \ntil a contract is executed and work commences on the-occur
of PECHA no later than 10 business days after issuance of thé e

noticein sub. (4) or (5), whichever is lateFhe filing shall include (c) This subsection does not apply to a bidder bbcomes

all of the reasons for the protegtny reason not listed for the pro di o
: . . : isqualifiedunder s. Comm 47.67, or where all subsequent work
testshall be deemed waived. The director or the directizsig will not be submitted for reimbursement from the PE@d.

neemay resolvehe protest by upholding the departmeléter .

mination,by removing a disqualification, or lmprrecting an error __(d) The department may grant an extension oféreday

in determining the cost contained in a bid, and shall issue a writR§{iodspecified in par(@) only after a claimant demonstrates that

decisionno later than 5 business days afmreiving the protest. SuNof;aﬂtIZiE?rhtgdtg 50221'121 L';‘anzggdh?“t’& Bee?m:”;tsu,ﬁ‘;stsrs,&”-

A. prOteStomay file a written appe_al of the deCISlon.Of the bureaﬂ'(lj secésts, inscludlﬁw in;ere.st costs, foﬁrga)uthori(?éd ser\(ngs t:at ;\rl:e perfoerlmed by

directoror designee, to the administrator of the environmental party other than a firm which submitted a bid under s. Comm 47.68 (2) and which

regulatoryservices division, ntater than 5 days after issuance ofs contracted with under this section, if they are conduated the qualified low bid

the decision, provided the protestor a”eges a violation of §_t’1\|<-:ggmér;idsl£d?‘;£r. Sgg:gtﬁ;.tefpﬁ));to anfafted site after a bidder who sub

101.143,Stats., or of this chapteiThe administrator or designeenitsthe least costly qualified bisecomes disqualified, and no other bidder agrees

shall resolve the appeal without hearing and issue a written degperform the work within the corresponding reimbursement cap.

sionno later than 5 business days after receiving the appeal. Thg2) NOTIFICATION OF CONSULTING FIRM SELECTION. No later

decisionon the appeal shall beailed or otherwise furnished to than14 days after any contract for remediation under sub. (1) is

the protestar In the event of the filing of a timely protest or appeaéxecutedbdr terminated with the responsible pathe consulting

the department may not proceed further with making the detdirm shall submit to the department a notification form prescribed

minationin sub. (7) until a decision is issued on the protest ok the department.

appeal. (3) CommENCING WORK. The consulting firm that executes a
(7) DETERMINING THE LEAST COSTLY METHOD OF REMEDIAL  contractunder sub. (1) shall commence the work specified therein

ACTION, OR THE CAP FORA DEFINED SCOPEOF WORK. (&) The least no later than 45 days after the contract is executed.

costly method of remedial action or the cap for a defined scope of(4) REBIDDING OR SELECTIONOF NEXT-LOWEST, QUALIFIED BID.

work shall be determined according to pars. (b) or (c). Where a bidder who submitted the least costly qualified bid
(b) For occurrences under the direction of the departrtirent, becomedlisqualified under s. Comm 47.67, ama other bidder

departmenshall consider the least costly qualified lidntified agrees to perform the work identified in the notification under s.

under sub. (3) in determining the least costly method of remed@dmm47.68 (7) (b) or (c), within the reimbursement espab
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25 DEPARTMENT OF COMMERCE Comm 47.71

lishedunder s. Comm 47.68 (7), the departnmeay either redi 4. Failed to do either of the following:
rectthe scope of work throughe entire public bidding process  a. Pay subcontractorsithin a contracted timeline, after
in s. Comm 47.68, or reinitiate that process at the bid evaluati@eivingpayment for them.
stage in s. Comm 47.68 (3). b. Obtainlien waivers on or before the date of the final-pa
ey _OER: ' _ : y
History: CR 04-058: crRegister February 2006 No. 60, &~1-06. ment by the responsible party or the PECErogram, from all

Comm 47.70 Monitoring the progress  of the scope  Subcontractorpaid under subd. 4. a. .
of work in the bid. (1) NOTIFICATION OF PROGRESS. (@) The 5. Failed to execute a contract with a responsible party as
consulting firm holding the contract required in s. Comm 47.g@quiredin s. Comm 47.69 (1).
(1) (a) shall report to the department, in a format prescribédeby 6. Failed to commence work within 45 days after executing
departmentthe progress toward completing tbeope of work a contract, as required in s. Comm 47.69 (3).
definedin the bid specifications, at eachthé following points: Note: See s. Comm 47.71 (5) for special requirements for existing sites.

1. Three months after entering into the contract. (b) In making disqualification decisions undkis section, the
2. Twelve months after beginnirtge work in the successful departmenshall only excuse failures that are shown to be due to
bid, except as provided in subd. 6. factorswhich are beyond the control ofbédding individual or

3. Twelve months after submittinghe previous report firm, such as a responsible pastynability to obtain financing.

requiredunder this subsection, except as provided in subd. 6. = () Period of disqualification.Theperiod of disqualification

4. No later than 10 days after encountering a change-in & all be 6 months for the firdisqualification, 12 months for the
cumétancesas specified in sub. (3). seconddisqualification, and 24 months fany successive dis

. qualification.
5. Atany other frequency directed by the department. Note: The department may consider disqualification from further work as-a con
6. No later than 30 days after completing the work. tributing factor when applying other disciplinary actions to any individual or firm.

(b) For occurrences that are not covered under s. 101.144 (2d) Written notice of disqualification The department shall
(b), Stats., the department shall send the DNR a copy of the repprgvidewritten notification toany individual or firm disqualified

receivedunder par(a). from performing further work on a project. The notificat&ivall
~ Note: See the Notes under s. Comm 47.62 (1) (c) for a reprint of the relevant 8faeCifythe reasons for the disqualification, the period ofdise
ins. 101.144 (2) (b), Stats. qualification,and the right to appeal the departmemi&cision.

Note: See s. Comm 47.71 (5) for special requirements for existing sites: The notification shall inform the disqualified party that cdsts

(2) FAILURE TOMAKE PROGRESS. If the department determinesanywork on the occurrence during the disqualification, except as
thatthe consulting firm is failing to make adequate progtess gtherwiseauthorized by the department, will not be reimbursed.
completethe scope of work defined the bid specifications for () Appeals by disqualified individuals or firms. An individ
an amount not exceeding theimbursement cap determined,, ;o firm that receives a notice of disqualification undersais

unders. Comm 47.68 (7), the department shall so ndtify tion may appeal as provided in s. Comm 47.53.

ibleparty and duce the reimb tt . ,
:Ztsglsrr]:;legf?hreyv?grk g?%/pﬁte%c_e © reimbrsement 10-8ce 5 The department shall hold a hearing for an appeal filed

Note: See s. Comm 47.71 (5) for special requirements for existing sites. undersubd. 1. no later than 30 days after receipt of the appeal.

(3) CHANGE OF cIRCUMSTANCES. (@) For occurrences under  (f) Rebidding or selection of next-lowest, qualified Bidhere
the direction of the department, the department may review a@dindividual or flrr_n has be_en disqualified under this section, the
modify the reimbursement cap, and may reinitiate the public bidepartmentmay either redirect the scope of work through the
ding process in s. Comm 47.68, based on a change in circugntirepublic bld_dlng process in s. Cpmm 47.68, or reinitiate that
stancesif any of the following have occurred: processat the bid evaluation stage in s. Comm 47.68 (3).

1. Substantial new contamination has been discovered on thdg) Corrective action by disqualified individual or firnT.he
site. Substantial contamination must increase remediation coggpartmentnay require an individuar firm that has previously
to either obtain closure or completelefined scope of work. New beendisqualified to take corrective action specifigdthe depart
contaminatioris contamination not previously identified, such agent,to protect owners or operators and the PE@md from
contaminatiorin a broader area or deeper depth than previoudgjlure to carry out the work specified in the public bidding-pro
identified. cessin s. Comm 47.68.

2. Abnormal Weatherpreviously unknown geologic condi History: CR 04-058: crRegister February 2006 No. 60, &F~1-06.
tions, or previouslyunknown subsurface structures have been Comm 4771 Special requirements for existin
encounteredhat directly aiect the activities described in the least ’ P q g

costly qualified bid identified under s. Comm 47.68 (3). sites. (1) DErINTION. For the purposes of thiction, a site
(b) Foroccurrences under the direction of the DNR, the de investigationin progresss any investigation that began but was
: Paflnt completed before May 1, 2006.

mentand the DNR may review and modify the reimbursement 2) NOTIFICATIONS AND INITIAL INVESTIGATION PROGRESS
cap,and the department may reinitiate the public bidding processé LT R INVESTIGATIONS IN PROGRESS, FOr Site investioations
in s. Comm 47.68ased on a change of circumstances, if any Bf" ORTSO STIGATIONS IN PROGRESS. € estg
; In progress orMay 1, 2006, the natification form in s. Comm

theevents in par@) 1. and 2. have occurred. 4760 (1 d the first i tiati T und

Note: See the Note under s. Com#d.62 (1) (c) for a reprint of the text in s. ' ( ) an € Trst investgation progress _repor under s.
101.144(2) (b), Stats., that establishes which occurrences are under the dioéctioe0MmM47.62 for each occurrence shall be submitted no later than
thedepartment. All other occurrences are under the direction of the DNR. 60 days after that date.

Note: See s. Comm 47.71 (5) for special requirements for existing sites. (3) SUBSEQUENTREQUIREMENTS. Upon submittal of the notifi

(4) DISQUALIFICATION FROMFURTHERWORK ONA PROJECT (@) ¢atign and report under sub. (2), all of the requirements in s.
Groundsfor disqualification. The department may disqualdny  comm 47.62 shall applyexcept theequirement for submitting
individual or firm from performing further work on a project, 'ftheinitial investigation progress report

the deVId_ual or firm has done any of t_he folloyvlng: i Note: The department forms requiredthis chapter are available from the Envi
1. Failed to complete a substantive portion of defined ronmentaland Regulatory ServiceBivision at FO. Box 7838, Madison, WI

scopeof work within thecorresponding portion of the reimburse 53707-7838pr at telephone 608/267-3753 abd8/264-8777 (TTY), or at the
Departmenbf Commerce \&b site at wwweommerce.wi.ggwinder petroleum pro

mentcap._ ) o ~ gramsand PECR.
2. Failed to complete the scope of work in a bid in a timely (4) OCCURRENCESWITH PREVIOUSLY COMPLETED SITE INVES-
manner. TIGATIONS. An occurrence for which a site investigation was-com

3. Failed to meet requirements in DNR rules on the projegiletedprior to May 1, 2006 shall be subject to the pubidding
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processn s. Comm 47.68 when so determined bydépartment (d) The reimbursement cap used in s. Comm 47.70 (2) shall be
unders. Comm 47.325 or 47.623, or by the DNR. the reimbursement cap determined through the public bidding that

(5) OCCURRENCESWITH REIMBURSEMENT CAPS DETERMINED ~ Precededviay 1, 2006. o
THROUGH PREVIOUSPUBLIC BIDDING. For occurrences with reim  (€) 1. For occurrences under the direction of the department,
bursements caps determined throtighpublic bidding process the department may review and modify the reimbursement cap

unders. 101.143 (3) (cp), Stats., prior to May 1, 2006, all of ﬂ%'escribedin par (d), and mayreinitiate competitive bidding

. ; ) roughthe public bidding process in s. Comm 47i68e modi
requirementsn s. Comm 47.70 shall applgxcept as follows: ficationis necessary tobtain compliance with s. 101.143 (3) (¢)

(@) The consulting firm performing the work in the bid specifi3 | Stats., and with enforcement standards.
cationsshall submit the initial progress report required in s. Comm 2 For occurrences under the direction of IR, the depait
47.70(1) (a) 1. 3 months after May 1, 2006. ment and the DNR may review and modify te@nbursementap
(b) The consulting firm performing the work in the bid specifiprescribedn par (d), and the departmemtay reinitiate competi

cationsshall submit the progress report required in s. Comm 47 fge bidding through the public bidding process in s. Comm 47.68,
(1) (a) 2. 12 months after May 1, 2006. if the modification is necessary to obtaiompliance with s.

. : . 101.143(3) (c) 3., Stats., and with enforcement standards.
(C) Reimbursement fo_r the _p_rOgreSS rep_orts reql‘”red n JSNote: Under s. 101.143 (3) (c) 3., Stats., a responsible party must “Conduct all
Comm47.70 (1) (a) shabbe in addition to the reimbursement thatemedialaction activities at the site of the disgafrom the petroleum produstor

was previously establishethrough the public bidding process’agesystem or home oil tank system necessary to restore the environment to the extent

. o~ ) ticableand minimize the harmfulfekts from the disch ired under s.
butmay not exceed the reimbursement which is specified for th@g 17 state | e o e GISENge as fequired under s

reportsin the departmerst’schedule of usual and customary costs, (f) Section Comm 47.70 (4) (a) 5. and 6. do not apply
asestablished under s. Comm 47.325. History: CR 04-058: crRegister February 2006 No. 602, &f1-06.
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